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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON 

AT SEATIZE 

CHRISTINE 0. GREGOIRE, Governor of the 
State of Washington, 

Plaintiff, 

v. 

DONALD H. RUMSFELD, in his official capacity 
as Secretary of Defense; ANTHONY J. PRINCIPI, 
in his official capacity as Chairman of the Defense 
Base Closure and Realignment Commission; and 
JAMES H. BILBRAY, PHILLIP E. COYLE, 
HAROLD W. GEHMAN, JR., JAMES V. 
HANSEN, JAMES T. HEL, LLOYD W. 
NEWTON, SAMUAL K. SKINNER, and 
SUE ELLEN TURNER, in their official capacities 
as members of the Defense Base Closure and 
Realignment Commission, 

Defendants. 

N@05 558 
COMPLAINT 

Plaintiff CHRISTINE 0. GREWIRE, in her official capacity as Governor of the 

State of Washington, by and through her attorney, ROB MCKENNA, Attorney General of 

the State of Washin@on, and SARA J. FINLAY, Senior Counsel, submits the following 

Complaint against the defendants, DONALD H. RUMSFELD, in his official capacity as 

Secretary of Defense; ANTHONY J. PIUNCIPI, in his official capacity as Chairman of the 

Defense Base Closure and Realignment Commission; and JAMES H. BILBRAY, PHILLIP 

E. COYLE, HAROLD W. GEHMAN, JR., JAMES V. HANSEN, JAMES T. HILL, LLOYD 

W. NEWTONy SAMUAL K. SKINNER, and SUE ELLEN TURNER, in their official 

COMPLAINT AT'NlRNEy GENERAL OF wA!3mmN 



capacities as members of the Defense Base Closure and Realignment Commission, as 

I. NATURE OF THE CASE 

1. This case arises out of defendants' attempts, unilaterally and without seeking or 

~ obtaining approval fkom the Governor of the State of Washinaon, to fundamentally change 

units of the Washington Air National Guard under the guise of a recommendation made 

pursuant to the Defense Base Closure and Realignment Act of 1990, as amended, codified at 

"associate" with the 92d Air Refbeling Wing at Fairchild Air Force Base in Spokane, 

13 Washington ("Fairchild"); 

8 

9 

10 

11 

(b) all eight of the KC-135R aircraft assigned to Washington Air National Guard's 

141* Air Refieling Wing will be "distributed" to an Iowa Air National Guard 

Refbeling Wing; 

(c) the 256' Combat Communications Squadron of the Washington Air National 

Guard currently located at the Four Lakes Communications Station outside Cheney, 

Washington will be "relocated" to Fairchild; and 

(d) the 242Dd Combat Communications Squadron of the Washington Air National 

Guard currently located at Geiger Field in Spokane, Washington will be "relocated" to 

Fairchild. 

10 U.S.C. 6 2687 note (the "BRAC Act"). The challenged recommendation to "Realign 

Fairchild Air Force Base" contains the following four elements, which will hereafter be 

collectively refmed to as the "Proposed Realignment": 

(a) the 141* Air Refbeling Wing of the Washington Air National Guard will 

2. Plaintiff does not challenge the validity of the BRAC Act. Rather, plaintiff 

24 asserts that without obtaining the consent of the Governor, defendants' Proposed Realignment: 
23 I 

(a) exceeds their statutory authority under the BRAC Act, (b) is in derogation and violation of 

federal laws independent of the BRAC Act that expressly grant rights to the State of 
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1 # Washington and its Governor, as Commander-in-Chief of the Washington National Guard, and I 

District of Washington. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

111. PARTIES 

5. Plaintiff, Christine 0. Gregoire, is Governor of the State of Washington and 

brings this action in her official capacity and on behalf of the State. Pursuant to the 

Constitution and laws of the State of Washington (Article 111, 9 8 and RCW 38.08.020), 

(c) infringes on the right of the State to maintain an organized militia in violation of the Second 

Amendment to the United States Constitution. 

11. JURISDICTION AND VENUE 

3. This is a declaratory judgment action pursuant to 28 U.S.C. 5 2201, 2202, and 

Fed.R.Civ.P. 57, that involves the interpretation of provisions of the United States Constitution 

(U.S.C.A. Const. Art 1, § 8, el. 15 & 16; U.S.C.A Const. Amend. 11) and federal statutes 

(10 U.S.C. 5 2687 note; 32 U.S.C. 9 104). Because this case arises under the Constitution and 

laws of the United States, this Court has jurisdiction pursuant to 28 U.S.C. 9 133 1. 

4. Venue is proper in the Western District of Washington under 28 U.S.C. 9 1391 

because the official residence of the Governor of the State of Washington is in the Western 

2o 11 of the United States and, pursuant to the BRAC Act is authorized to make recommendations I 

17 

18 

19 

Governor Gregoire is the Commander-in-Chief of the militia in the state, except when they are 

actively in the service of the United States. 

6. Defendant Donald H. Rumsfeld is the Secretary of the Department of Defense 

21 

22 

23 

COMPLAINT 

for the closure and realignment of military installations in the United States to the Defense 

Base Closure and Realignment Commission, and to implement those recommendations 

ultimately approved. He is sued in his official capacity only. 

24 

25 
F 
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7. Defendant Anthony J. Principi has been named by the President of the United 

States to be Chairman of the Defense Base Closure and Realignment Commission (''the BRAC 

Commis~ion'~). He is sued in his official capacity only. 



h 
8. Defendants James H. Bilbray, Phillip E. Coyle, Harold W. Gehman, Jr., I 

2 11 James V. Hansen, James T. Hill, Lloyd W. Newton, Samuel K. Skinner, and I 
3 11 Sue Ellen Turner have been named by the President of the United States to be members of the I 

BRAC Commission. They are sued in their official capacities only. I 
IV. THE BRAC ACT I 

9. The stated purpose of the BRAC Act is to "provide a fair process that will result I 
7 11 in the timely closure and realignment of military installations inside the United States." BRAC I 
8 I Act § 2901'". 

9 10. As used in the BRAC Act, the term "military installationyy is defined as: 

I abase, camp, post, station, yard, center, homeport facility for any ship, or other 
activlty under the jurisdiction of the Department of Defense, including any 
leased facility. Such term does not include any facility used primarily for civil 
works, rivers and harbors projects, flood control, or other projects not under the 
primary jurisdiction or control of the Department of Defense.. 

BRAC Act § 29 1 O(4). 

l4 11 1 1. As used in the BRAC Act, the term "realignment" includes: I 
any action which both reduces and relocates functions and civilian personnel 
positions but does not include a reduction in force resulting fiom workload 
adjustments, reduced personnel or funding levels, or skill imbalances. 

1 7 11 BRAC Act 29 1 O(5). 

l8 11 12. Pursuant to the BRAC Act ($8 2903, 2913, 2914(a)), the Secretary of the I 
19 1) Department of Defme was required to publish in the Federal Register and transmit to the I 
20 11 congressional defense committees and the BRAC Commission a 'list of the military ( 
21 /I installations inside the United States that the Secretary recommends for closure or 

22 (1 realignment" consistent with the BRAC Act, the force-structure plan and military value and I 
23 11 other criteria established thereunder. Defendant Rumsfeld submitted his BRAC I 
24 11 recommendations to the BRAC Commission on May 13,2005, and published his BRAC list in I 
25 the May 16,2005 Federal Register. r II 
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rC4 
Il 13. Defendant Rumsfeld's BRAC recommendations included the Proposed I 

Realignment an issue in this case. 

3 I 14. Pursuant to the BRAC Act ($5 2903, 2914), the BRAC Commission is 
I 

empowered to consider the recommendations of the Secretary of Defense and make 

recommendations to the President of the United States for the closure and realignment of 

military installations consistent with the BRAC Act. 

15. The BRAC Commission met in an open meeting on August 24, 25,26 and 27, 

2005 to consider and make the base closure and realignment recommendations it would 

forward to the President by September 8,2005. 

lo H 16. On August 26, 2005, the BRAC Commission voted to adopt defendant I 
11 1) Rumsfeld's Proposed Realignment. The BRAC Commission is expected to forward its I 

recommendations for military installation closure and realignment to the President by 

September 8,2005, including the Proposed Realignment. 

14 

15 

16 

17 

17. Pursuant to the BRAC Act ($$ 2903, 2914), the President has until 

September 23,2005, to approve or disapprove the BRAC Commission's recommendations. 

18. If the President disapproves any of the BRAC Commission's recommendations, 

the BRAC Commission has until October 20, 2005 in which to transmit revised 

18 

19 

20 

21. If Congress does not enact a resolution disapproving the approvd 

recommendations within 45 legislative days after receiving them from the President, defendant 

recommendations to the President. BRAC Act @2903,2914. 

19. If the President disapproves the revised recommendations, the 2005 BRAC 

process is terminated. BRAC Act $9 2903,2914. 

2 1 

22 

23 

24 

COMPLAINT 

20. If the President approves either the original or revised recommendations, he 

must send the approved list and his certification to Congress. If the President approves a 

revised list, his approval and certification to Congress must occur by November 7, 2005. 

BRAC Act $2903,291 4. 
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I Rwnsfeld must close and realign all military installations as recommended. BRAC 

Act 2904(a). 

V. NATURE OF TBE NATIONAL GUARD 

22. The National Guard has a dual nature, comprising both units of state militias 

and a part of the federal armed forces when those units are called into federal service. The 

National Guard is the modern militia reserved to the States by Art. I, 9 8, cl. 15, 16 of the 

United States Constitution. The Washington National Guard constitutes a portion of the 

8 

9 

10 

1 1 

25. The balance struck by Congress between the federal and state nature of the 

National Guard is reflected in the various statutes requiring the consent of the Governor for 

reserve component of the armed forces. 

23. States have the right to control the National Guard when not in federal service. 

Members of the National Guard serve in the state militia under the command of the Governor 

unless they are called into federal service. 

C 1 2 j  13 

16 decisions which change the personnel and forces available for state duties and .the way in 

17 which such consent is obtained. I 

24. The National Guard is the only military force shared by the states and the 

federal government, and ready to carry out missions for both state and federal purposes. 

22 following recommendation regarding Fairchild Air Force Base and referred to herein as the 

23 Proposed Realignment: I 

18 

19 

20 

2 1 

24 II Fairchild Air Force Base, WA I 

26. Currently and during the BRAC process, the Washington Air National Guard's 

14 1 st, 256& and 242d units have not been federally mobilized into Title 10 federal status. 

VI. THE PROPOSED REALIGNMENT 

27. Included in defendant Rumsfeld's base closure or realignment list was the 

Recommendation: Realign Fairchild Air Force Base, WA. The 141* Air 
Refueling Wing (ANG) will associate with the 92d Air Refbeling Wing at 

COMPLAINT 6 A1TORNEY GENERAL OF WASHINGTON 
Govanmeat Opuatioos Division 
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Fairchild Air Force Base, and the 141"' Air Refueling Wing's eight KC- 135R I aircraft are distributed to the 185' Air l2efueling  in^ (ANG), Sioux Gateway 
Airport Air Guard Station, Iowa. The 256' Combat Communications Squadron 
and 242d Combat Communications Squadron, which are ANG geographically 
separated units at Four Lakes and Spokane, are relocated into available facilities 
at Fairchild Air Force Base. 

70 FR 28046, May 16,2005. See Exhibit A. 

28. The BRAC Commission voted to approve the basic elements of the Proposed I 
Realignment and include the recommendation in its report to the President for the 2005 closure I 
or realignment of military installations pwsuant to the BRAC Act. I 

W 29. It is expected that the BRAC Commission's report to the President due by I 
lo II September 8,2005 will include a recommendation on the Proposed Realignment substantially I 

similar to the language contained in defendant Rumsfeld's list as published in the Federal I 
Register. 

30. At no time during the BRAC process did any of the defendants request or obtain 

the consent of Governor Gregoire to the Proposed Realignment. I 
l5 II 3 1. At no time during the BRAC process did any of the defendants request or obtain I 
16 11 the consent of Governor Gregoire to make a change in the location, branch, organization or I 
1 7 11 allotment of the 1 I 1' Air Refueling Wing or its KC- 13%' the 256' Combat Communications I 

2o I1 32. If the Governor had been requested during the BRAC process to consent to the 

1 g 
l8 I 

II Proposed Realignment, Governor Gregoire would not have done so. I 

Squadron, the 242d Combat Communications Squadron, or any unit of the Washington Air 

National Guard. 

33. By letter dated August 9, 2005 to defendant Rumsfeld, Governor Gregoire I 
23 11 expressed her "strong objections to the Department of Defense's recommendations to the I 
24 11 [BRAC Commission] to realign the Washington Air National Guard's 141"' Air Refueling I 

Wing" and stated she "emphatically [did] not consent to the realignment of the 141" Air I 
COMPLAINT 7 AlTURNEY GENERAL OF WASHINGTON 
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6 

' R Refbeling Wing or the removal, relocation, or reassignment of the 141"s unit equipped 

2 primary assigned KC-135 aircraft." See Exhibit B. 

34. Governor Gregoire advised defendant Rumsfeld that his "recommendations 

violate 10 U.S.C. 9 18238 and 32 U.S.C 5 104(c) which require the Governor's consent for 

such actions." See Exhibit B. 

6 1 35. As stated by Governor Gregoire in her letter to defendant Rumsfeld, his I 
7 1 "proposal materially interferes with, and violates, the right of the state of Washington to I 

maintain an organized state militia pursuant to the Second Amendment to the United States 

Constitution." See Exhibit B. 

36. In recommending the Proposed Realignment, the BRAC Commission I 
11 11 contravened the legal advice provided by its own legal counsel in a memorandum dated I 

July 14, 2005 recognizing that the BRAC Act did not authorize a change in the bmnch, 

organization or allotment, or relocation or withdrawal of a National Guard unit without the 

14 1) consent of the Governor where the unit was located. I 
I as so cia tin^ the 141'' Air Refuelinp Wine; 

37. The first portion of the Proposed Realignment would "associate" Washington 

Air National Guard's 14 1 Air Refueling Wing with the Air Force's 92d Air Refbeling Wing 

at Fairchild. 

38. In his Federal Register notice, Defendant Rumsfield does not define or explain 

what is meant by his recommendation that the Washington Air National Guard's 141" Air 

40. The 141'' Air Refueling Wing is a self-sustaining unit used for both federal and 

state missions. Members of the 141a have engaged in international, national, regional, state 

21 

22 

23 

24 
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Refbeling Wing "associate" with the 92d Air Refueling Wing. m e  BRAC Commission also 

does not define the term "associate". 

39. The 141H Air Refbeling Wing is a Washington Air National Guard unit located 

entirely within the State of Washington, at Fairchild. 



and local missions, including homeland security and emergency response activities. The 141* 

has been ordered into state active duty status by prior governors of the State to respond to the 

eruption of Mount St. Helens, floods, fires and ice storms within the state, and to support local 

law enforcement. 

41. If the 141* ~ i r  ~efbeling Wing were to "associate" with the Air Force's 92d Air 

Refueling Wing, it would be blended into the Air Force's 92d Air Refbeling Wing, become 

subject to the operational control of the Air Force and its 92d Air Refueling Wing, and neither 

12 the 141S Air Refueling Wing's primary authorized aircraft be "distributed" to an Iowa Air 

1A 13 National Guard Refueling Wing. I 

8 

9 

10 

11 

the Governor nor the Adjutant General of the Washington Military Department would maintain 

operational control over the day to day operations of the 141 *. 
Distributing the 141''s KC-135s 

42. The second portion of the Proposed Realignment recommends that all eight of 

floods and other natural disasters in the State. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

9 AllDRNEY GENERAL OF WASHINGTON 
Govunment Operations Division 

905 Plum St., SE, Bldg. #3 

43. This recommendation would leave the Washington Air National Guard without 

any primary authorized fixed wing aircraft. 

44. Without its eight KC-135R aircraft, the Washington Air National Guard's 

ability to control required aircraft training missions is eliminated, its ability to maintain air 

crew readiness is restricted, and its ability to recruit and retain officers and enlisted members 

within the Washington Air National Guard is substantially reduced. 

45. The Proposed Realignment of the 141* would strip the Governor of all direct 

emergency access to the 141S's KC-135R aircraft for tactical airlift missions in response to 

local, state, regional and national emergencies. In addition to reheling capabilities, the 

KC-135s can be used to meet transport and cargo needs. The 141S' Air Refueling Wing and its 

KC-135 aircraft have been integral components of the State's planned response to wildfires, 

PO Box 40108 
Olympia, WA 98504-0108 .---. - - <  ---- 



rrr 
46. The Proposed Realignment of the 141* would prevent the Governor fiom I 

carrying out the constitutional and statutory responsibilities of her office to provide for public 

safety and the security of the homeland. 

4 

5 

6 

7 

lo II numbers will increase. The Proposed Realignment would prevent the Governor fiom I 

47. In order to provide needed help responding to the devastating effects of 

Hurricane Katrina, the Governor has approved use of the KC-135 aircraft and members of the 

141* Air Refbeling Wing. lie Governor's September 2,2005 activation of the Washington 

Air National Guard specifically authorizes use of the KC-135 aircraft. To date, the 141a and 

9 I 
11 I( extending this type of assistance to states under the National Response Plan and the national I 

its KC-135s have moved over 500 National Guard members, 50 tons of cargo and engaged in 

35 flying sorties to New Orleans and Gulf@rt in response to Hurricane Katrina, and these 

12 1 Emergency Management Assistanoe Compact. 

Relocatine the 256a 

48. The third portion of the Proposed Realignment recommends that Washington 

Air National Guard's 256& Combat Communications Squadron, currently wholly located at the 

16 11 Four Lakes Communication Station outside Cheney, Washington, be "relocated" to Fairchild. I 
49. Four Lakes Communications Station is a federally owned facility under license 

18 l 7  I to the State of Washington. 

50. Relocating the 2 ~ 6 ~ ~  to Fairchild without the Governor's consent would impair I 

52. Geiger Field is not a federally owned facility, it is owned by the State of 

20 

2 1 

22 

23 

24 

COMPLAINT 

the Governor's rights and obligations as Commander-in-Chief of the state militia. 

re lo cat in^ the 242* 

51. The fourth portion of the Proposed Realignment recommends that Washington 

Air National Guard's 242d Combat Communications Squadron, currently wholly located at 

Geiger Field in Spokane, Washington, be "relocated" to Fairchild. 

10 ATTORNEY GENERAL OF WASHINGMN 
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Im 
53. Relocating the 242d from state-owned land to Fairchild without the Governor's I 

2 

3 

4 

5 

6 

7 

8 

9 

56. Defendants exceeded their BRAC statutory authority by inappropriately I 

consent would impair the Governor's rights and obligations as Commander-in-Chief of the 

state militia, and impair her ability to interact with and access one of her state National Guard 

units. 

VII. F'IRST CAUSE OF ACTION 

Exceeds BRAC Act Authoritv 

54. Plaintiff incorporates by reference and realleges paragraphs 1 through 53, 

inclusive, as though fully set forth herein. 

55. Defendants exceeded their BRAC statutory authority by inappropriately 

10 

1 1 

12 

attempting to use the BRAC Act as a basis to determine how a National Guard unit is equipped 

attempting to use the BRAC Act as a basis for changing the branch, organization, allotment or 

location of the 141 *, 256& and 242d units, and the removal and transfer of the Washington Air 

National Guard's KC- 135 aircraft. 

57. Defendants exceeded their BRAC statutory authority by inappropriately I 
17 

18 

19 

23 I/ not recommendations for the closure or realignment of a military installation under the BRAC I 

attempting to use the BRAC Act as a basis to relocate, withdraw, disband or change the 

organization of the Washington Air National Guard. 

58. Defendants' recommendations to "associate" the 14 1 * unit and "distribute" the 

20 

21 

22 

24 (1 Act, and do not meet the BRAC Act definitions and criteria. I 

KC-135s assigned to it are not recommendations for the closure or realignment of a military 

installation under the BRAC Act, and do not meet the BRAC Act definitions and criteria 

59. Defendants' recommendations to relocate the 256fh unit and the 242d unit are 

60. Pursuant to 28 U.S.C. 4 2201 and Fed.R.Civ.P. 57, plaintiff requests a 

Declaratory Judgment declaring that defendants do not have the authority under the BRAC Act 

COMPLAINT 1 ATTORNEY GENERAL OF WASHINGTON 
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A 
1 1) to recommend the Proposed Realignment; that the Proposed Realignment exceeds defendants' I 

authority under the BRAC Act; that defendant Rumsfeld may not implement the Proposed 

Realignment; and fiuZher declaring that the Proposed Realignment is null and void. 

61. Pursuant to 28 U.S.C. 5 2202, plaintiff requests such further relief as necessary 

to protect and enforce Governor Gregoire's rights as Governor of the State of Washington and 

as Commander-in-Chief of the Washington National Guard. 

MII. SECOND CAUSE OF ACTION 

Violates 32 U.S.C. 6 104 

62. Plaintiff incorporates by reference and realleges paragraphs 1 through 61, 

inclusive, as though Wly set forth herein. 

63. Pursuant to 32 U.S.C. 9 104(a), "[elach State . . . may fix the location of the 

units and headquarters of its National Guard". 

64. Pursuant to 32 U.S.C. 5 104(c), "no change in the branch, organization, or 
I 

allotment of a unit located entirely within a State may be made without the approval of its 

governor". 

65. The State has fixed the locations of the 141: 256& and 242d units, which are 

units located entirely with the State. 

66. Defendants' Proposed Realignment would change the location, branch, 

organization andfor allotment of the 1419 256& and the 242d, and the Governor has not granted 

23 II 68. Pursuant to 28 U.S.C. $ 2201 and Fed.R.Civ.P. 57, plaintiff requests a I 

20 

2 1 

22 

24 Declaratory Judgment declaring that defendants' Proposed Realignment, without first II I 

her approval for such actions. 

67. Defendants' Proposed Realignment, without gubernatorial consent, violates 

32 U.S.C. (S 104. 

25 obtaining Governor Gregoire's approval, violates 32 U.S.C. $ 104; that defendant Rumsfeld 

3 - I 
COMPLAINT 12 ATTORNEY GENERAL OF WASHINGTON 
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may not implement the Proposed Realignment; and fUrther declaring that the Proposed 

Realignment is null and void. 

69. Pursuant to 28 U.S.C. 9 2202, plaintiff requests such fiuther relief as necessary 

to protect and enforce Govemor Gregoire's rights as Governor of the State of Washington and 

as Commander-in-Chief of the Washington National Guard. 

IX. THIRD CAUSE OF ACTION 

Violates the Second Amendment 

70. Plaintiff incorporates by reference and realleges paragraphs 1 through 69, 

inclusive, as though fully set forth herein. 

71. Under the Constitution of the United States, authority over the military is 

divided between the federal and state government. U.S.C.A. Const. Art. 1, $ 8. The Second 

Amendment states: "A well regulated militia, being necessary to the security of a free state, the 

right of the people to keep and bear arms, shall not be infringed." U.S.C.A. Const. Amend. 11. 

The guarantee of the Second Amendment regarding states' rights to a well-regulated militia I 
was made for the purpose of assuring the continuation and effectiveness of state militia. 

16 72. Defendants' Proposed Realignment would infringe upon the State's 

20 11 that defardant Rumsfeld may not implement the Proposed Realignment; and M e r  declaring I 

17 

18 

19 

that the Proposed Realignment is null and void. 

22 
21 I 74. Pursuant to 28 U.S.C. 5 2202, plaintiff requests such further relief as necessary 

constitutional right to maintain a well regulated militia, and violates the Second Amendment. 

73. Pursuant to 28 U.S.C. $ 2201 and Fed.R.Civ.P. 57, plaintiff requests a 

Declaratory Judgment declaring that defendants' Proposed Realignment is unconstitutional; 

to protect and enforce Governor Gregoire's rights as Governor of the State of Washington and 

24 as Commander-in-Chief of the Washington National Guard. 
23 # 
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X. PRAYER FOR RELIEF 

WHEREFORE, Plaintiff prays that judgment be entered in its favor and against 

B. An Order declaring that the defendants' Proposed Realignment violates 

32 U.S.C. $ 104, is null and void, and shall not be implemented; 

3 

4 

5 

defendants and that the Court grant the following relief: 

A. An Order declaring that defendants' Proposed Realignment exceeds their 

statutory authority under the BRAC Act, is null and void, and shall not be implemented; 

D. An Order awarding plaintiff costs, fees and other expenses incurred in pursuing I 

8 

9 

10 

C. An Order declaring that the defendants' Proposed Realignment violates the 

Second Amendment to the United States Constitution, is null and void, and shall not be 

implemented; 

may deem just and proper. 

15 DATED this ~ day of September, 2005. 

12 

13 

COMPLAINT 

this litigation, pursuant to 28 U.S.C. $2412 and any other applicable statute; and 

E. Further Orders providing such additional legal or equitable relief as this Court 

Respectllly submitted, 

ROB MCKENNA 
Attorney General 

SARA J. F ~ A Y .  WSBA M821 
Senior Counsel U 
Attorneys for Plaintiff 

ATLY)RNEY GENERAL OF WASHINGTON 
Government Opedons Division 

905 Phun St. SE. Bldg. #3 
PO Box40108 

Olympia, WA 98504-0108 



28046 Federal Register/Vol. 70, No. 93/Monday, May 16, 2005/Notices 

Ellington Air Guard Station, TX Moines International Airport Air Guard realigning RSS positions from Hickam 
Recommendation: Realign Ellington Station, LA (six aircraft); 482d Fighter Air Force Base and Sembach, Germany 

Field Air Guard Station, TX. The 147th Wing Homestead Air Reserve Base, FL (non-BRAC programmatic) as well as 
Fighter Wing's F-16s (15 will (three aircraft) and to backup inventory base-level Logistics Readiness Squadron 
mtire. The wing's expe&tioqary combat (six waft). Richmond International (LRS) positions from Luke Air Force 

, 

support (ECS) elements will remain in Airport Air Guard Station real roPem Base. 
place. Ellington retains the c a p a b i w  accountability will m f e r  to t!e Mobility Air Forces (MAF): Establish a 
support the Homeland Defense mission. D e ~ m e n t  of the Army. The 192d MAF LSC at Scott Air Force Base by 
The 272d Engineering Installation Fighter Wing's manpower will associate realigning RSS positions from Hurlbutt 
Squadron, an ANG geographically with the 1st Fighter Wing. Realign Des Field and Sembach (non-BRAC 
separated unit moves into available Moines International Airport Air Guard programmatic) and LRS positions from 
mace on Ellineton. Station, IA. The F-16 aircraft currentlv Little Rock Air Force Base and Altus Air 

EXHIBIT A 

" 
assigned to the 132d Fighter Wing at - Force Base. 

Lackland Air Force Base. TX Des Moines are redistributed to the C e n ~ z e d  Intermediate Recommendation: Realign Lackland 180th Fighter Wing, Toledo Express 
Air Force Base, TX. Relocate the Airport Air Guard Station, OH (nine 
Standard Air Munitions Package aircraft) and 138th Fighter Wing, Tulsa Reco~~~~endation: Realign Langle~ 
(STAMP)/Standard Tank, Rack, International Airport Air Guard Station, Air Force Base* VA; m d a l l  Air Force 
Adaptor, and Pylon Packages ( S W )  OK [six airuaft). Base, n; and Jacksonville International 
function h m  Lactland Air F o m  Base. 
Medina Annex to McConnell Air Force 
Base, KS, and transfer the mission to the 
Air National Guard. 

Hdl Air F o ~ e  Base, UT Edwards Air 
Force Base# CAs Mountain Home Air 
Force Base, ID* Luke Air Force Base, AZ, 
and Nellis Air Force Base, NV 

Recommendation: Realign Hill Air 
Force Base. UT. Distribute the 419th 
Fighter Wing F-16s to the 482d Fighter 

A Wing, Homestead Air Reserve Base, FL 
(six -aft) and the 3Olst Fighter Wing. 
Naval Air Station Joint ibserve Base 
Fort Worth, TX (nine aimaft). The 
AFMC F-16s at Hill will remain in 
place. Realign Edwards Air Force Base, 
CA; Mountain Home Air Force Base, ID; 
and Luke Air Force Base, AZ, by General Mitchell Air Reserve Station. 

Air Force Base, Air Station 
relocatiq base-level L A N W  WI Meridian, MS; and Naval Station 
intermediate maintenance to Hill, Recommendation: Close General Newport, RI, by relocating religious 
establishing a Centralized Intermediate Mitchell Air Reserve Station (ARS). training and education to Fort Jackson, 
Repair Facility (CRF) for Low Altitude Distribute the eight G13OH aircraft of SC, establishing a joint of 
Navigation and Targeting Infrared for the 440th Airlift Wing to the 94th Airlift ~ ~ ~ ~ l l ~ ~ ~ ~  for religious training and 
Night (LANTIRN) pods at Hill. Realign Wing (AFR), Dobbins Air Reserve Base education. 
Naval Air Station Joint Reserve Base (ARB), GA (four aircraft) and to the 
Fort Worth, TX, and Nellis Air Force 314th Airlift Wing, Little Rock Air Force Joint Center of Excellence for 
Base, NV, by relocating base-level F i i o  Base, AR (four aircraft). Realign the Training 
engine intermediate maintenance to 440th Airlift Wing's operations, Recommendation: Realign L d l a n d  
Hill, establishing a ClRF for FIIO maintenance and Expeditionaq Combat Air Force Base, 'IX, by relocating 
engines at Hill. Support (ECS) manpower to Fort Bragg, Culinary Training to Fort Lee, VA, 
Langley Air Force Base, VA NC. Air National Guard units at establishing it as a Joint Center of 

Mitchell are unaffected by this hcellence for Culinary Training. 
Recommendation: Realign Langley recommendation. 

Air Force Base, VA. Realign base-level prime Power to Fort Leonard Wood, MO 
F-15 avionics intermediate maintenance Air Force Logistics Centers Recommendation: Realign Fort 
from Langley Air Force Base to Tyndall Recommendation: Realign Altus Air Belvoir, VA, by relocating Army Prime 
Air Force Base, FL, by establishing a Force Base, OK; Hickam Air Force Base, power School training to Fort Leonard 

- Centralized Intermediate Repair Facility HI; Hurlburt Field, Langley Air Wood, MO. 
(CIRF) at Tyndall Air Force Base, m, for Force Base, VA; Little Rock Air Force 
F-15 avionics. B ~ ~ ,  AR; ~~k~ ~ i r  F~~~ B ~ ~ ,  AZ; and Undergraduate Pilot and Navigator 

Scott Air Force Base, I . .  Establish Air Trm 
Richmond Air Guard and Form Logidcs Support  enters U c s )  ~ecommendation: R e d i p  Moody Ah 
Des Moines International Air 'at Langley Air Force Base a d  Scott Air Force Base, GA, as follows: relocate the 

Force Base by combining five major Primary Phase of Fixed-wing Pilot 
h G " , Z o E e Y d a ~ o n :  Realign Richmond command (MAJCOM) Regional supply to Columbus Air Force Base, 

mternational Airport Air Guard Station, Squadrons (RSS) into two LSCs. MS, kughlin Air Force Base, TX, and 
VA. Distribute the 192d Fighter Wing's Combat Air Forces (W): Establish a Vance Air Force Base. OK; relocate 
F-16s to the 132d Fighter Wing, Des CAF LSC at Langley Air Force Base by Introduction to Fighter Fundamentals 

Faircud Air Force Base, WA 
Recommendation: Realign Fairchild 

Air Force Base, WA. The 141st Air 
Refueling Wing (ANG) will associate 
with the 92d ~ i r  ~ ~ f u ~ l b  wing at 
Fairchild Air Force Base, and the 141st 
~ i r  Refuelfng wings eight KC135R 
aircraff are distributed to the 185th & 
Refueling Wing (ANG), Sioux Gateway 
Airport Air Guard Station, IA. The 
256th Combat Communications 
Squadron and 242d Combat 
Communications Squadron, which are 
ANG geographically separated units at 
Four Lakes and Spokane, are relocated 
into available facilities at F a w d  Air 
Force Base. 

Airport Air Guard Station, FL. Establish 
a Centralized Intermediate Repair 
Facility (-1 for FlOO engines at 
Seymour Johnson Air Force Base, NC by 
realigning base-level F ~ O O  engine 
intermediate maintenance from Langley 
Air Force Base. Establish a CIRF for 
FlOO engines at New Orleans Air 
Reserve Station, LA (Air National Guard 
unit) by r e a l i m  base-level FloO 
engine intermediate maintenance from 
Tyndall Air Force Base and Jacksonville 
Air Guard Station. 
Education *miningl0ht bss- 
service ,-mup Recomendatjons 

Joint Center of hcellence for Religious 
Training & Education 

Recommendation: Realign Mexwell 
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STATE or: W&ING~N 

QFFlGE OF THE GOXRMOR 
ftO. 8ak 4@&2 * !Z8!ffW@RX? * f350) ;r~3.618a. r e n % i ~ , & ~ v  

The Hanorable Dundd B. R d l d  
Secretary ~f Defense 
1 OOO Ddense Pentag0.a 
Washington, DC 20301- 1000 

Dear Mr. Secretary: 

I am writing to express my strong objections to tbe Department of Defense's recommenCtations 
to the Base Realignment and Closure (BRAC) Commission to realign the Washington Air 
National Ouard's 141* Air Refieling Wing. If approved, the proposal would remove and 
transfer the unit's eight unit equipped primary @signed KC-1 35 aircraft fmm Fairchild Air Force 
Base in Washington State to Sioux Gateway Airport AGS, Iowa. 

If accepted by the BRAC Commission, these actions would, in effect, strip me of all direct 
emergency access to the unit's KC-135 aimaft fir tactical airlift missions in response to state, 
regiod, and national emergmcies. It would prevent me - and all those who succeed me as 
Governor of the state of Washington - fiom'oafiying out the canstitutional and statutory 
mqwmibilities of my office to provide for public safety and the security of the homeiand, 
including exten- assistance to other states under the National Response Plan and the national 
Emergency Management Assistance Compact. 

The Air Forcejs progrmmstic changes for the 141" Air Refueling Wing go fsr beyond the letter 
and intent of the Defense Base Closure md Realignment Act of 1990, as amended. The unit 
reorganization and airC'raftrewgi&nment rewmmedadoas wefe submitted to $he BRAC 
Commlssian without my prim noti* to, ox wltsuttadan wjtk, me or Major Ckneral Timothy J. 
Low~nbet.8, Adjutant Shmd  afthe Stabs o f i W a w ~ 1 .  

These remmmendatio~s violate 10 U.5.C. Wtion 182% and 32 U.S.C. S e A ~ t i  1Q4(~) which 
require the Oovernot's consent far swh actldns. I e q B a t i e  do not eons- to the 
maligrament of the 141" Air lppsfkeling Wing @$he mmovrJ, reldon,  or migmnent ofthe 
141*"funtt equipped primary ass@& KC1 33 liroroR The pmpo8d mamdally iutm-#eres with, 
and vidms, the ;Fight ofthe state nP WasWa$tian trt, maIntaia m mgdzai statti militia p-t 
b the S a a d  h e n d a e n t  to tbB IkifW f3mM461, 

EXHIBIT &-.- 



M n t b  the fhqo* ttutlmrities, the actions gmpxed by the Depafttnz:@ of Ikfbme aannot 
~~d Z m&ve the dght to ti'b suit, if a e ~ w ,  to compel tlre Department's c d i ~  
with t t ~  UPS, &Wtution and fe#iPsal stia&&i. 

: Anthoby J, Phoipi, Chair, BMC CoMmissia. 
Tire Honorabte.Maxh C'h~xvell, U.S. 38m.t~ 
The Hcmmb1e Patty Mtmay, U.S. Senate 
The Honorable Brian Baird, U.S. House of Representatives 
The Honorabb Mom I3idaJ U.8. House of Representatives 
The Hommbie &hard Hasthgs, U.S. House of Representatives 
The Honorable Jay Iasl ee, U.S. Home of Representatives 
The Honorable Rick Lamen, U.S. House of Reptesentatives 
The Hummbl$ Jim Wemott, U.S. House of Representatives 
The Honorable Cathy McMorris, U.S. House of Representatives 
'l&e Honorable Dave Reichert, U.S. House of Representatives 
The Honorable Adam Smith, U.S. House of Representatives 
The Elonorable Mike Huckabee, Chair, National f3overnors Association 
Doug Clapp, Ofice of the Governor 
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Western District of Washington 
CHRISTINE 0 .  GREGOIRE. Governor of the 
State of Washington, 

Plaintiff, 

v. 
SUMMONS IN A CIVIL CASE 

DONALD H. RUMSFELD, in his official capacity as 
Secretary of Defense; ANTHONY J. PRINCIPI, in his 
official capacity as Chairman of the Defense Base CASE NUMBLC 5 5 5 8 Closure and Realignment Commission; and JAMES H. 
BILBRAY, PHILLIP E. COYLE, HAROLD W. 
GEHMAN, JR., JAMES V. HANSEN, JAMES T. HILL, 
LLOYD W. NEWTON, SAMUAL K. SKINNER, and 
SUE ELLEN TURNER, in their official capacities as members 
of the Defense Base Closure and Realignment Commission, 

Defendants. 
TO: ( ~ a m e  and address ofkfadant) 

Phillip E. Coyle 
2005 Defense Base Closure and Realignment Commission 
2521 S. Clark St., Suite 600 
Arlington, VA 22202 

YOU ARE HEREBY SUMMONED and required to serve on PLAINTIFF'S ATTORNEY ( n a m e d  address) 

Sara J. Finlay, Senior Counsel 
Office of the Attorney General 
Government Operations Division 
PO Box 401 08 
Olympia, WA 98504-01 08 

an answer to the complaint which is served on you with this summons, within 60 days after service 
of this summons on you, exclusive of the day of service. Ifyou fail to do so, judgment by default will be taken against you 
for the relief demanded in the complaint. Any answer that you serve on the parties to this action must be filed with the 
Clerk of this Court within a reasonable period of time after service. 

BRUCE RIFKIN 
FF_:: - 7 

LERK DATE 

Dd. Thhh 
(By) DEPUTY C L m  
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c civil dockd sheel (SEE INSTRWIONS ON THE REVERSE OF THE FORM.) - 

I. (a) PLAINTIFFS I DEFENDANTS 
Gregoire, Christine 0. 
Governor of the State of Washington I See Attached List 

@) County of Resideaxe of First Lied Plaintiff Thurston 
(EXCEPT IN US. PLAINTIFF CASES) 

(c) ~ttorncy's (~im N- A&W. .nd T.A$~Ic NU*) 

(place n "x" m ~ a c  BOX o&) PARTIES(PIMX m *x" io ooc BOX f a  P- 
and Ooe Box fa D e h h t )  

0 1 U.S. Govcnmld 0 3  FedaPrquePtMo PTF DEF PTF DEF 
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12 USC 3410 
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0 7 9 o ~ L & b o r L ~  
0 791 EmpL R d  Inc 

COMPLAINT: UNDER F.RC.P. 23 JURYDEMAND: 0 yes ONO 

VIII. RELATED CASE(S) 
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*7/2005 
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VI. CAUSE OF ACTION Brief of 
Defendants' Air National Guard base closure actions violate U.S. Statutes and U.S. Constitution 

VII. REQUESTED IN a CHECK IF THIS IS A CLASS ACTION DEMAND S CHECK YES only if demanded in complaint: 



DEFENDANTS 

RUMSFELD, DONALD H., in his official capacity as Secretary of Defense; 
PRINCIPI, ANTHONY J., in his official capacity as Chairman of the Defense Base Closure and 
Realignment Commission; and 
BILBRAY, JAMES H. 
COYLE, PHILLIP E. 
GEHMAN, JR., HAROLD W. 
HANSEN, JAMES V. 
HILL, JAMES T. 
NEWTON, LLOYD W. 
SKINNER, SAMUAL K. and 
TURNER, SUE ELLEN, in their official capacities as members of the Defense Base Closure and 
Realignment Commission, 



UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON 

AT SEATTLE 

CHRISTINE 0. GREGOIRE, Governor of the 
State of Washington, 

Plaintiff, 

DONALD H. RUMSFELD, in his official capacity 
as Secretary of Defense; ANTHONY J. PRINCIPI, 
in his official capacity as Chairman of the Defense 
Base Closure and Realignment Commission; and 
JAMES H. BILBRAY, PHILLIP E. COYLE, 
HAROLD W. GEHMAN, JR., JAMES V. 
HANSEN, JAMES T. HILL, LLOYD W. 
NEWTON, SAMUAL K. S-R, and 
SUE ELLEN TURNER, in their official capacities 
as members of the Defense Base Closure and 
Realignment Commission, 

COMPLAINT 

I Defendants. 1 
Plaintiff CHRISTINE 0. GREGOIRE, in her official capacity as Governor of the 

State of Washington, by and through her attorney, ROB MCKENNA, Attorney General of 

the State of Washington, and SARA J. FINLAY, Senior Counsel, submits the following 

Complaint against the defendants, DONALD H. RUMSFELD, in his official capacity as 

1) Secretary of Defense; ANTHONY J. PRINCIPI, in his official capacity as Chairman of the 
22 I 

11 Defense Base Closure and Realignment Commission; and JAMES H. BILBRAY, PHILLIP 1 
E. COYLE, HAROLD W. GEHMAN, JR., JAMES V. HANSEN, JAMES T. HILL, LLOYD 

24 1 
W. NEWTON, SAMUAL K. SKINNER, and SUE ELLEN TURNER, in their official 

. 
3 

COMPLAINT ATTORNEY GENERAL OF WASHINGTON 
G o v a m ~ ~ ~ t  Opemtiom Division 

905 Plum St. SE, Bldg- #3 
PO Box 40108 

Olympia, WA 985040108 
rqcn\ c o ~  ? C ~ C  



capacities as members of the Defense Base Closure and Realignment Commission, as 

I. NATURE OF THE CASE 

1. This case arises out of defendants' attempts, unilaterally and without seeking or 

obtaining approval fiom the Governor of the State of Washington, to firndamentally change 

6 units of the Washington Air National Guard under the guise of a recommendation made I 

l1 I (a) the 141" Air Refueling Wing of the Washington Air National Guard will I 

7 

8 

9 

10 

"associate" with the 92d Air Refbeling Wing at Fairchild Air Force Base in Spokane, 

Washington ("Fairchild"); 

pursuant to the Defense Base Closure and Realignment Act of 1990, as amended, codified at 

10 U.S.C. $ 2687 note (the "BRAC Act"). The challenged recommendation to "Realign 

Fairchild Air Force Base" contains the following four elements, which will hereafter be 

collectively refenred to as the "Proposed Realignment": 

(b) all eight of the KC-135R aircraft assigned to Washington Air National Guard's I 
1 141a Air Refueling Wing will be c'distributed" to an Iowa Air National Guard 

Refueling Wing; 

(c) the 2 ~ 6 ~  Combat Communications Squadron of the Washington Air National 

Guard currently located at the Four Lakes Communications Station outside Cheney, 

Washington will be "relocated" to Fairchild; and 

(d) the 242" Combat Communications Squadron of the Washington Air National 

Guard currently located at Geiger Field in Spokane, Washington will be "relocated'' to 

Fairchild. 

2. Plaintiff does not challenge the validity of the BRAC Act. Rather, plaintiff 

24 11 asserts that without obtaining the consent of the Governor, defendants' Proposed Realignmeilt: I 
25 (a) exceeds their statutory authority under the BRAC Act, (b) is in derogation and violation of 

6 federal laws independent of the BRAC Act that expressly grant rights to the State of I 
COMPLAINT 2 ATTORNEY GENERAL OF WASHINGTON 

Go-t Opaatiolls Division 
905 Plum St, SE, Bldg. #3 

PO Box 40108 
Olympia, WA 98504-0108 
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A 
1 11 Washington and its Governor, as Commander-in-Chief of the Washington National Guard, and I I (c) infkhges on the right of the State to maintain an organized militia in violation of the Second 

Amendment to the United States Constitution. 

II. JURISDICTION AND VENUE 

3. This is a declaratory judgment action pursuant to 28 U.S.C. § 2201, 2202, and 

Fed.R.Civ.P. 57, that involves the interpretation of provisions of the United States Constitution 

(U.S.C.A. Const. Art 1, § 8, cl. 15 & 16; U.S.C.A Const. Amend. 11) and federal statutes 

8 

9 

10 

11 

l4 11 5. Plaintiff, Christine 0. Gregoire, is Governor of the State of Washington and ( 

(10 U.S.C. 9 2687 note; 32 U.S.C. 9 104). Because this case arises under the Constitution and 

laws of the United States, this Court has jurisdiction pursuant to 28 U.S.C. 5 133 1. 

4. Venue is proper in the Western District of Washington under 28 U.S.C. $ 1391 

because the official residence of the Governor of the State of Washington is in the Western 

12 

-13 1 
brings this action in her official capacity and on behalf of the State. Pursuant to the 

Constitution and laws of the State of Washington (Article 111, 5 8 and RCW 38.08.020), 

District of Washington. 

111. PARTIES 

Governor Gregoire is the Commander-&Chief of the militia in the state, except when they are 

actively in the service of the United States. 

22 Base Closure and Realignment Commission, and to implement those recommendations II I 

19 

20 

21 

23 ultimately approved. He is sued in his official capacity only. 

24 I 7. Defendant Anthony J. Principi has been named by the President of the United 

6. Defendant Donald H. Rumsfeld is the Secretary of the Department of Defense 

of the United States and, pursuant to the BRAC Act is authorized to make recommendations 

for the closure and realignment of military installations in the United States to the Defense 

States to be Chairman of the Defense Base Closure and Realignment Commission ("'the BRAC 

Commis~ion'~). He is sued in his official capacity only. 

COMPLAINT 3 ATIURNEiY GENERAL OF WASHINGTON 
Government Opemti01ls Division 

905 Plum St., SE, Bldg. #3 
PO Box 40108 

Olympia, WA 985040108 
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A 
H 8. Defendants James H. Bilbray, Phillip E. Coyle, Harold W. Gehman, Jr., I 

2 11 James V. Hansen, James T. Hill, Lloyd W. Newton, Samuel K. Skinner, ."I 
3 11 Sue Ellen Turner have been named by the President of the United States to be members of the I 

BRAC Commission. They are sued in their official capacities only. I 
IV. THE BRAC ACT I 

9. The stated purpose of the BRAC Act is to "provide a fair process that will result I 
7 11 in the timely closure and realignment of military installations inside the United States." BRAC I 

Act $ 2901 (b). 

10. As used in the BRAC Act, the term "military installationyy is defined as: 

abase, camp, post, station, yard, center, homeport facility for any ship, or other 
activity under the jurisdiction of the Department of Defense, including any 
leased facility. Such term does not include any facility used primarily for civil 
works, rivers and harbors projects, flood control, or other projects not under the 
primary jurisdiction or control of the Department of Defense. 

BRAC Act $29 1 q4). 

l4 11 1 1. As used in the BRAC Act, the term "realignment" includes: I 
any action which both reduces and relocates functions and civilian personnel 
positions but does not include a reduction in force resulting fiom workload 
adjustments, reduced personnel or h d i n g  levels, or skill imbalances. 

BRAC Act $29 1 O(5). 

l8 11 12. Pursuant to the BRAC Act ($5 2903, 2913, 2914(a)), the Secretary of the I 
19 11 Department of Defense was required to publish in the Federal Regider and transmit to the I 

congressional defense committees and the BRAC Commission a "list of the military 

installations inside the United States that the Secretary recommends for closure or 

22 11 realignment" consistent with the BRAC Act, the force-structure plan and military value and I 
23 11 other criteria established thereunder. Defmdant ~umsfeld submitted his BRAC I 
24 /1 recommendations to the BRAC Commission on May 13,2005, and published his BRAC list in 

61 the May 16,2005 Federal Register. 
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m 
13. Defendant Rumsfeld's BRAC recommendations included the Proposed I 

Realignment an issue in this case. I 
I 14. Pursuant to the BRAC Act ($9 2903, 2914), the BRAC Commission is I 

4 11 empowered to mnsider the recommendations of the Secretary of Defense and make I 
recommendations to the President of the United States for the closure and realignment of 

military installations consistent with the BRAC Act. 

11 11 Rumsfeld's Proposed Realignment. The BRAC Commission is expected to fonvard its I 

7 

8 

9 

10 

recommendations for military installation closure and realignment to the President by 

September 8,2005, including the Proposed Realignment. 

15. The BRAC Commission met in an open meeting on August 24,25,26 and 27, 

2005 to consider and make the base closure and realignment recommendations it would 

forward to the President by September 8,2005. 

16. On August 26, 2005, the BRAC Commission voted to adopt defendant 

17. Pursuant to the BRAC Act ($$ 2903, 2914), the President has until I 
15 

16 

17 

20. If the President approves either the original or revised recommendations, he 

September 23,2005, to approve or disapprove the BRAC Commission's recommendations. 

18. If the President disapproves any of the BRAC Commission's recommendations, 

the BRAC Commission has until October 20, 2005 in which to transmit revised 

18 

19 

20 

must send the approved list and his certification to Congress. If the President approves a 

revised list, his approval and certification to Congress must occur by November 7, 2005. 

BRAC Act $ 2903,2914. 

recommendations to the President. BRAC Act tj $2903,29 14. 

19. If the President disapproves the revised recommendations, the 2005 BRAC 

process is terminated. BRAC Act $8 2903,2914. 

21. If Congress does not enact a resolution disapproving the approved 

recommen&tions within 45 legislative days after receiving them from the President, defendant 
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1 I( Rumsfeld must close and realign all military installations as recommended. BRAC ( 

and a part of the federal armed forces when those units are called into federal service. The 

National Guard is the modern militia reserved to the States by Art. I, 8 8, cl. 15, 16 of the 

2 

3 

4 

United States Constitution. The Washington National Guard constitutes a portion of the I 

Act 5 2904(a). 

V. NATURE OF THE NATIONAL GUARD 

22. The National Guard has a dual nature, comprising both units of state militias 

8 1 reserve component of the armed forces. I 
23. States have the right to control the National Guard when not in federal service. 

Members of the National Guard serve in the state militia under the command of the Governor 

unless they are called into federal service. I 
24. The National Guard is the only military force shared by the states and the 

13 federal government, and ready to carry out missions for both state and federal purposes. 
l2 I 

25. The balance struck by Congress between the federal and state nature of the I 
15 National Guard is reflected in the various statutes requiring the consent of the Governor for II I 
16 

17 

22 following recommendation regarding Fairchild Air Force Base and referred to herein as the 

23 Proposed Realignment: I 

decisions which change the personnel and forces available for state duties and .the way in 

which such consent is obtained. 

18 

19 

20 

21 

24 11 Fairchild Air Force Base, WA I 

26. Currently and during the BRAC process, the Washington Air National Guard's 

14laY 256' and 242d units have not been federally mobilized into Title 10 federal status. 

VI. THE PROPOSED REALIGNMENT 

27. Included in defendant Rumsfeld's base closure or realignment list was the 

Recommendation: Realign Fairchild Air Force Base, WA. The 141a Air 
Refbeling Wing (ANG) will associate with the 92d Air Refueling Wing at 
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I Fairchild Air Force Base, and the 141 " Air Refueling Wing's eight KC- 135R 
aircraft are distributed to the 185& Air Refueling Wing (ANG), Sioux Gateway 
Airport Air Guard Station, Iowa. The 256& Combat Communications Squadron 
and 242d Combat Communications Squadron, which are ANG geographically 
separated units at Four Lakes and Spokane, are relocated into available facilities 
at Fairchild Air Force Base. 

I/ 70 FR 28046, May 16,2005. See Exhibit A. 

H 28. The BRAC Commission voted to approve the basic elements of the Proposed 

7 11 Realignment and include the recommendation in its report to the President for the 2005 closure 

8 1 or realignment of military installations pursuant to the BRAC Act. 

11 29. It is expected that the BRAC Commission's report to the President due by 

I lo II September 8,2005 will include a recommendation on the Proposed Realignment substantially I 
similar to the language contained in defendant Rumsfeld's list as published in the Federal ;: 1 Re"'" 

30. At no time during the BRAC process did any of the defendants request or obtain 

the consent of Governor Gregoire to the Proposed Realignment. 

15 " I 3 1. At no time during the BRAC process did any of the defendants request or obtain 

the consent of Governor Gregoire to make a change in the location, branch, organization or 

allotment of the 14 1 " Air Refbeling Wing or its KC- 1 35s, the 2 ~ 6 ~  Combat Communications 

I 23 11 expressed her "strong objections to the Department of Defense's recommendations to the I 

18 

1 g 

20 

2 1 

22 

1 24 11 [ B u C  Commission] to realign the Washington Air National Guard's 141" Air Reheling I 

Squadron, the 242d Combat Communications Squadron, or any unit of the Washington Air 

National Guard. 

32. If the Governor had been requested during the BRAC process to consent to the 

Proposed Realignment, Governor Gregoire would not have done so. 

33. By letter dated August 9, 2005 to defendant Rumsfeld, Governor Gregoire 

Wing" and stated she "emphatically [did] not consent to the realignment of the 141" Air 
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1 Refueling Wing or the removal, relocation, or reassignment of the 141*'s unit equipped 

primary assigned KC-1 35 aircraft." See Exhibit B. 

34. Governor Gregoire advised defendant Rumsfeld that his "recommendations 

violate 10 U.S.C. 8 18238 and 32 U.S.C 8 104(c) which require the Governor's consent for 

such actions." See Exhibit B. 

35. As stated by Governor Gregoire in her letter to defendant Rurnsfeld, his 

"proposal materially interferes with, and violates, the right of the state of Washington to 

maintain an organized state militia pursuant to the Second Amendment to the United States 

Constitution." See Exhibit B. 

36. In recommending the Proposed Realignment, the BRAC Commission 

contravened the legal advice provided by its own legal counsel in a memorandum dated 

July 14, 2005 recognizing that the BRAC Act did not authorize a change in the branch, 

organization or allotment, or relocation or withdrawal of a National Guard unit without the 

consent of the Governor where the unit was located. 

as so cia tin^ the 141" Air Refueling Wing 

37. The first portion of the Proposed Realignment would "associate" Washington 

Air National Guard's 14 1 Air Refueling Wing with the Air Force's 92d Air Refieling Wing 

38. In his Federal Register notice, Defendant Rumsfield does not define or explain 

what is meant by his recommendation that the Washington Air National Guard's 141' Air 

Refueling Wing "associate" with the 92d Air Refueling Wing. The BRAC Commission also 

does not define the term "associate". 

39. The 141* Air Refueling Wing is a Washington Air National Guard unit located 

entirely within the State of Washington, at Fairchild. 

40. The 141'' Air Refueling Wing is a self-sustaining unit used for both federal and 

state missions. Members of the 141* have engaged in international, national, regional, state 
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eruption of Mount St. Helens, floods, fires and ice storms within the state, and to support local 

4 law enforcement. 
I I 

A 

41. If the 141"' ~ i r  ~ e f b e l i n ~  Wing were to "associate" with the Air Force's 92d Air 

6 Refueling Wing, it would be blended into the Air Force's 92d Air Refueling Wing, become 
5 I 

2 

7 11 subject to the operational control of the Air Force and its 926 Air Refueling Wing, and neither I 

I and local missions, including homeland security and emergency response activities. The 141 * 
has been ordered into state active duty status by prior governors of the State to respond to the 

8 

9 

10 

11 

43. This recommendation would leave the Washington Air National Guard without I 

the Governor nor the Adjutant General of the Washington Military Department would maintain 

operational control over the day to day operations of the 141". 

Distributing the 141"'s KC-135s 

42. The second portion of the Proposed Realignment recommends that all eight of 

12 

13 I 
any primary authorized fixed wing aircraft. 

16 44. Without its eight KC-135R aircrafl, the Washington Air National Guard's 

the 141* Air Refbeling Wing's primary authorized aircraft be "distributed" to an Iowa Air 

National Guard Refbeling Wing. 

1 17 11 ability to control required aircraft training missions is eliminated, its ability to maintain air I 
18 

19 

20 

I KC-135 aircraft have been integral components of the State's planned response to wildfires, 

crew readiness is restricted, and its ability to recruit and retain officers and enlisted members 

within the Washington Air National Guard is substantially reduced. 

45. The Proposed Realignment of the 141" would strip the Governor of all direct 

2 1 

22 

23 

floods and other natural disasters in the State. 

emergency access to the 14 1 "'s KC-1 35R aircraft for tactical airlift missions in response to 

local, state, regional and national emergencies. In addition to refbeling capabilities, the 

KC- 135s can be used to meet transport and cargo needs. The 14 1"' Air Refbeling Wing and its 
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h 
46. The Proposed Realignment of the 1415' would prevent the Governor fkom I 

2 11 carrying out the constitutional and statutory responsibilities of her office to provide for public I 
3 11 safety and the security of the homeland. I 

47. In order to provide needed help responding to the devastating effects of I 
5 ( Hunicane Katrina, the Governor has approved use of the KC-135 aircraft and members of the I 
6 11 141' Air Refueling Wing. The Governor's September 2, 2005 activation of the Washington I 
7 11 Air National Guard specifically authorizes use of the KC- 135 aircraft. To date, the 141" and I 
8 11 its KC-135s have moved over 500 National Guard members, 50 tons of cargo and engaged in I 
9 ( 35 flying sorties to New Orleans and Gulfpart in response to Hurricane Katrina, and these I 

10 (1 numbers will increase. The Proposed Realignment would prevent the Govemor fiom I 
11 I( extending this type of assistance to states under the National Response Plan and the national I 

Emergency Management Assistance Compact. 

Relocating the 256th 

l4 11 48. The third portion of the Proposed Realignment recommends that Washington 1 
15 11 Air National Guard's 256& Combat Communications Squadron, currently wholly located at the I 
16 11 Four Lakes Communication Station outside Cheney, Washington, be "relocated'' to Fairchild. I 
l7 II 49. Four Lakes Communications Station is a federally owned facility under license I 
18 1 to the State of Washington. I 
l9 11 50. Relocating the 256& to Fairchild without the Governor's consent would impair I 
20 11 the Governor's rights and obligations as Commander-in-Chief of the state militia. I 
21 11 Relocating the 242* I 
22 11 51. The fourth portion of the Proposed Realignment recommends that Washington ( 
23 )) Air National Guard's 2421 Combat Communications Squadron, currently wholly located at I 
24 11 Geiger Field in Spokane, Washington, be bbrelocated" to Fairchild. I 

52. Geiger Field is not a federally owned facility, it is owned by the State of 
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53. Relocating the 24Zd fi-om state-owned land to Fairchild without the Governor's 

consent would impair the Governor's rights and obligations as Commander-in-Chief of the 

state militia, and impair her ability to interact with and access one of her state National Guard 

units. 

VII. FIRST CAUSE OF ACTION 

Exceeds BRAC Act Authoritv 

54. Plaintiff incorporates by reference and realleges paragraphs 1 through 53 

inclusive, as though fully set forth herein. 

55. Defendants exceeded their BRAC statutory authority by inappropriately 

zttempting to use the BRAC Act as a basis for changing the branch, organization, allotment or 

ocation of the 141a, 256th and 242d units, and the removal and transfer of the Washington Aix 

qational Guard's KC- 135 aircraft. 

56. Defendants exceeded their BRAC statutory authority by inappropriately 

ttempting to use the BRAC Act as a basis to determine how a National Guard unit is equipped 

r organized. 

57. Defendants exceeded their BRAC statutory authority by inappropriately 

tempting to use the BRAC Act as a basis to relocate, withdraw, disband or change the 

ganization of the Washington Air National Guard. 

58. Defendants' recommendations to "associateyy the 141* unit and "distribute" the 

2-135s assigned to it are not recommendations for the closure or realignment of a military 

itallation under the BRAC Act, and do not meet the BRAC Act definitions and criteria 

59. Defendants' recommendations to relocate the 256& unit and the 24Zd unit are 

t recommendations for the closure or realignment of a military installation under the BRAC 

Act, and do not meet the BRAC Act definitions and criteria. 

60. Pursuant to 28 U.S.C. 9 2201 and Fed.R.Civ.P. 57, plaintiff requests a 

Declaratory Judgment declaring that defendants do not have the authority under the BRAC Act 
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F. 
1 11 to recommend the Proposed Realignment; that the Proposed Realignment exceeds defendants' I 

61. Pursuant to 28 U.S.C. 8 2202, plaintiff requests such further relief as necessary 

to protect and enforce Governor Gregoire's rights as Governor of the State of Washington and 

3 I 
I as Commander-in-Chief of the Washington National Guard. 

VIII. SECOND CAUSE OF ACTION 

Violates 32 U.S.C. 6 104 

62. Plaintiff incorporates by reference and realleges paragraphs 1 through 61, 

inclusive, as though fully set forth herein. 

63. Pursuant to 32 U.S.C. $j 104(a), "[elach State . . . may fix the location of the 

units and headquarters of its National Guard". 

64. Pursuant to 32 U.S.C. 4 104(c), "no change in the branch, organization, or 

authority under the BRAC Act; that defendant Rumsfeld may not implement the Proposed 

Realignment; and fbrther declaring that the Proposed Realignment is null and void. 

17 units located entirely with the State. II 

14 

1 5 

16 

allotment of a unit located entirely within a State may be made without the approval of its 

governor". 

65. The State has fixed the locations of the 141*, 256& and 242d units, which are 

18 

19 

20 

23 11 68. Pursuant to 28 U.S.C. § 2201 and Fed.R.Civ.P. 57, plaintiff requests a I 

66. Defendants' Proposed Realignment would change the location, branch, 

organization and/or allotment of the 14 1 *, 256& and the 242d, and the Governor has not granted 

her approval for such actions. 

2 1 

22 

24 11 Declaratory Judgment declaring that defendants' Proposed Realignment, without first I 

67. Defendants' Proposed Realignment, without gubernatorial consent, violates 

32 U.S.C. § 104. 

obtaining Governor Gregoire's approval, violates 32 U.S.C. § 104; that defendant Rumsfeld 
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24 1) as Commander-in-Chief of the Washington National Guard. 

A 

2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 
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1 may not implement the Proposed Realignment; and fiuZher declaring that the Proposed 

Realignment is null and void. 

69. Pursuant to 28 U.S.C. 8 2202, plaintiff requests such further relief as necessary 

to protect and enforce Governor Gregoire's rights as Governor of the State of Washington and 

as Commander-in-Chief of the Washington National Guard. 

IX. THIRD CAUSE OF ACTION 

Violates the Second Amendment 

70. Plaintiff incorporates by reference and realleges paragraphs 1 through 69, 

inclusive, as though fully set forth herein. 

71. Under the Constitution of the United States, authority over the military is 

divided between the federal and state government. U.S.C.A. Const. Art. 1, 9 8. The Second 

Amendment states: "A well regulated militia, being necessary to the security of a fke state, the 

right of the people to keep and bear arms, shall not be infringed." U.S.C.A. Const. Amend. 11. 

The guarantee of the Second Amendment regarding states' rights to a well-regulated militia 

was made for the purpose of assuring the continuation and effectiveness of state militia. 

72. Defendants' Proposed Realignment would infringe upon the State's 

constitutional right to maintain a well regulated militia, and violates the Second Amendment. 

73. Pursuant to 28 U.S.C. 5 2201 and Fed.R.Civ.P. 57, plaintiff requests a 

Declaratory Judgment declaring that defendants' Proposed Realignment is unconstitutional; 

that defendant Rurnsfeld may not implement the Proposed Realignment; and M e r  declaring 

that the Proposed Realignment is null and void. 

74. Pursuant to 28 U.S.C. 5 2202, plaintiff requests such M e r  relief as necessary 

to protect and enforce Governor Gregoire's rights as Governor of the State of Washington and 



X. PRAYER FOR RELIEF 

WHEREFORE, Plaintiff prays that judgment be entered in its favor and against 

defendants and that the Court grant the following relief 

4 # A. An Order declaring that defendants' Proposed Realignment exceeds their 

5 1) statutory authority under the BRAC Act, is null and void, and shall not be implemented; I 
11 B. An Order declaring that the defendants' Proposed Realignment violates ( 

l1 II D. An Order awarding plaintiff costs, fees and other expenses incurred in pu~suing I 

7 

8 

9 

1 0 

this litigation, pursuant to 28 U.S.C. 5 2412 and any other applicable statute; and 

E. Further Orders providing such additional legal or equitable relief as this court 

32 U.S.C. 5 104, is null and void, and shall not be implemented; 

C. An Order declaring that the defendants' Proposed Realignment violates the 

Second Amendment to the United States Constitution, is null and void, and shall not be 

implemented; 

may deem just and proper. 

15 DATED this ~ day of September, 2005. 

COMPLAINT 

Respectfully submitted, 

ROB MCKENNA 
Attorney General 

SARA J. F ~ A Y ,  WSBA M821 
Senior Counsel u 
Attorneys for Plaintiff 
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28046 Federal Register1 Vol. 70, No. 93 /Monday, May 16, 2005 /Notices 

Ellington Air Guard Station, TX Moines International Airport Air Guard realigning RSS positions from Hickam 
Recommendation: Realign Ellington Station, IA (six aircraft); 482d Fighter Air Force Base and Sembach, Germany 

Field Air Guard Station, me 147th Wing Homestead Air Reserve Base, FL (non-BRAC progammatic) as well as 
Fighter Wing's F-16s (15 aircraft) will (three aircraft) and to backup inventory base-level Logistics Readiness Squadron 
retire. The wing's expeditioqary combat (six aircraft). Richmond International (LRS) positions from Luke Air Force 

, 

support (ECS) elements will remain in Airport Air Guard Station real h ~ e .  
place. Elliopton retains the capability to a c ~ ~ t a b i l i t y  will transfer to g e  Mobility Air Foms  (MAF): Establish a 
support the Homeland Defense missioa. Department of the Army. The 192d MAF LSC at Scott Air Force Base by 
The 272d Engineering Installation Fighter Wing's manpower will associate realigning RSS positions from Hurlburt 
Squadron, an ANG geographically with the 1st Fighter Wing. Realign Des Field and Sembach (non-BRAC 
separated unit moves into available Moines International Airport Air Guard programmatic) and LRS positions from 
space on Ellington. Station, IA. The F-16 aircraft cwently Little Rock Air Force Base and Altus Air 

assigned to the 132d Fighter Wing at Force Base. 
Lackland Air Force Base, TX Des Moines are redistributed to the FloO C e n ~ Z e d  ~ ~ ~ ~ ~ ~ ~ d i ~ ~ ~  

Recommendation: Realign Lackland 180th Fighter Wing, Toledo Express Repair Facilities 
Air Force Base, TX. Relocate the Airport Air Guard Station, OH (nine 
Standard Air Munitions Package aircraft) and 138th Fighter Wing, Tulsa Recommendation:Realign Langle~ 
(STAMP)/Standard Tank. Rack. International Airport Air Guard Station, Air Force Base* VA; Wda1l Air 
Adaptor, and Pylon Packages (STRAPP) OK (six aircraft). Base, n; and Jacksonville International 
function from Lackland Air Force Base, 
Medina Annex to McConnell Air Force 
Base. KS, and transfer the mission to the 
Air National Guard. 

Hill Air Force Base, UT Edwards Air 
Force Base* CAs Mountain Home Air 
-0 Base* ID# Luke Air Force Base, AZ. 
and Nellis Air Force Base. NV 

Recommendation: Realign Hill Air 
Force Base. UT. Distribute the 419th 
Fighter Wing F-16s to the 482d Fighter 
Wing, Homestead Air Reserve Base, FL 
(six *aft) and the 301st Fighter Wing, 
Naval Air station Joint Reserve Base 
Fort Worth. TX (nine aircraft). The 
AFh4C F-16s at Hill will remain in 
place. Realign Edwards Air Force Base, 
CA; Mountain Home Air Force Base, ID; 
and Luke Air Force Base, AZ, by Gsnenl Mitchell Air Reseme Station, 

Air Force Base, AL; Naval Air Station 
relocating base-level LANTIRN WI Meridian, MS; and Naval Station 
intermediate maintenance to Hill, Recommendation: Close General Newport, RI, by relocating religious 
establishing a Centralized Intermediate Mitchell Air Reseme Station (ARS). W n g  and education to Fort Jackson, 
Repair Facility (CIRF) for Low Altitude Distribute the eight G130H aircraft of sc establishing a joint Center of 
Navigation and Targeting hiked for the 440fh Airlift Wing to the 94th Airlift bAeuence for religious training 
Night (LANTIRN) pods at Hill. Realign Wing (AFR). Dobbins Air Reserve Base education. 
Naval Air Station Joint Reserve Base (ARB), GA (four aircraft) and to the 
Fort Worth, TX, and Nellis Air Force 314th Airlift Wing. Little Rock Air Force Joint Center of JIxcellence for Cu1kar.Y 
Base, NV, by relocating base-level Fl10 Base. AR (four aircraft). Realign the Training 
engine intermediate maintenance to 440th Airlift Wing's operations, Recommendation: Realign Lackland 
Hill, establishing a CIRF for FIIO maintenance and Expeditionary Combat Air Force Base, TX, by relocating 
engines at Hill. Support (ECS) manpower to Fort Bragg, Culinary Training to Fort Lee, VA, 
Langley Air Force Base, VA NC. Air National Guard units at establishing it as a Joint Center of 

Mitchell are unaffected by this 
Recommendation: Realign Langley recommendation. 

Excellence for Culinary Training. 

Air Force Base, VA. Realign base-level Prime Power to Fort Leonard Wood, MO 
F-15 avionics intermediate maintenance Air Force Logistics Centers Recommendation: Realign Fort 
from Langley Air Force Base to Tyndall Recommendation: Realign Altus Air Belvoir, VA, by relocating Army Prime 
Air Force Base, F'L, by establishing a Force Base, OK; Hickam Air Force Base, Power School training to Fort Leonard 
Centralized Intermediate Repair Facility HI; Hurlburt Field, FL; Langley Air Wood, MO. (m at Tyndall Air Force Base, FL, for Force Base, VA; Little Rock Air Force 
F-15 avionics. B ~ ~ ,  AR: Luke Air Force B ~ ~ ~ ,  AZ; and Undergraduate Pilot and Navigator 

Scott Air Force Base, IL. Establish Air Trm 
Richmond Air Guard Stationl vA* and Force Iagistics Support a n t e m  WCs) Recommendation: Realign Moody Air 

Moines International Air kt Langley Air Force Base and Scott Air Force Base, GA, as follows: rel0Cate the 
Guard Station, IA Force Base by combining five major Primary Phase of Fixed-wing Pilot 

Recommendation: Realign Richmond command (MI\JCOM) Regional supply to Columbus Air Force Base, 
aternational Airport Air Guard Station, squadrons (RSS) into two LSCs. MS, LaughIin Air Force Base, TX, and 
VA. Distribute the 192d Fighter Wing's Combat Air Forces (CAF): Establish a Vance Air Force Base, OK; relocate 
F-16s to the 132d Fighter Wing, Des CAF LSC at Langley Air Force Base by Introduction to Fighter Fundamentals 

Fairchild Air Force Base, WA 
' 

Recommendation: Re- Fairchild 
Air Force Base, WA. The 141st Air 
Refueling Wing (ANG) will associate 

the 92d Air Refuelins Wing at 
Fairchild Air Force Base, and the 141st 
Air Refueling Wfng's eight KC135R 
aircraft are distributed to the 185th & 
Refueling Wing (mG), Sioux Gateway 
Airport Air Guard Station, IA. The 
256th Combat Communications 
Squadron and 24Zd Combat 
Communications Squadron, which are 
ANG geographically separated units at 
Four Lakes and Spokane, are relocated 
into available facilities at F a w d  ~ i r  
Force Base. 

Airport Air Guard Station, FL. Establish 
a Centralized Intermediate Repair 
Facility (ClRF] for Fl00 engines at 
Seymour Johnson Air Force Base, NC by 
realigning base-level F ~ O O  engine 
intermediate maintenance from Langley 
Air Force Base. Establish a CIRF for 
FlOO engin= at New Orleans & 
Reserve Station, LA (Air National Guard 
unit) by realigning base-level FlOO 
engine intermediate maintenance from 
Tyndall Air Force Base and Jacksonville 
Air Guard Station. 

and W n g l o h t  bSS- 
Sem.Ce Gmvp ~ ~ ~ ~ ~ ~ d ~ t i ~ ~ ~  

Joint Center of Exce11ence for Religious 
Training & Education 

Recommendation: Realign Maxwell 
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UFFIGE QF THE GOERMOR 
Bok 4r)OBP * O m +  t&Mqm 983aaafiz * m-67## r ~ ~ i w . ~ = ~ , g o v  

August 9,2095 

The Hanorable Donald H. R m f e l d  
Swretary ofDe&nse 
1000 Defense Pentagon 
Washington, DC 20301 - 1000 

Dear Mr. Secretary: 

I am writing to express my strong objections to the Department of Defense's recommendations 
to the Base Realignment and Closure @MC) Commission to realign the Washington Air 
National Guard's 141"~ ir  RefieIhg Wing. Ifapproved, the proposal would remove and 
transfer the unit's eight unit equipped pdmary a$signed KC-1 35 aircraft from Fairchild Air Force 
Base in Washington State to Sioux Gateway Aiiport AGS, Iowa. 

If accepted by the BRAC Commissian, these actions W Q U ~ ~ ,  in effect, strip me of all direct 
emergency access to the unit's KC-1 35 aimaft fbr tactical airlift missions in response to state, 
regional, and national emergmcies. It would prevent me - and all those who succeed me as 
Governor of the state of Washington - from-carrying out the cansEitutiom1 and statutory 
responsibilities of my office to provide for public safw and the security of the homeland, 
including extending assistance to other states under the National Response Plan and the national 
Emergency Management Assiskmce Compsct, 

The Air Force:s programmatic crhanges far the 14lSt Air Refueling Wing go far beyond the letter 
and intent of the Defense Base Closure md Realignment Act of 1990, as amended. The unit 
morganization and akraftn686signmp;nt mr~~)~rnendations wem submitted to the BRAC 
Chrnmisshn Voitbout aqy prior noticts t6, qf eu~ttsoian wish, me or Mqjor General Timothy J. 
Lowonber8, Adjutant @nerd of the Statx+ of* Wmhhgton. 

These remmmendations violate 10 U.8.C. &tion 18238 and 32 U.S.42. S&M 1Wo) which 
require the Oovernor's emsent for swh acddos. 1 emgbatidy do not conseat to the 
m a l i p e n t  of the 14 l6 Air 1Rskeling Wiag qfhe ranovd, relomtion, or re+ssigmaent ofthe 
14Ps unit quippal primary ass@& KC135 abr& The pmpo~al materlstly interferes with, 
d vinlatas, the right DE $he state d W- ta mi.r&h an oqpmked state &&hi pursuant 
to the Sb6nd ~~t to the lJ111"W 8ttlltes Cpr?Mm. 



h r b ~ a n t  to hel~goiag ~uthdties, tim thetans paopossd by thc DepaiW~nt of w e  aann0t 
p-lL I ~ W G  the right to fib ma, if o e ~ w y ,  to t o o w  el D~epartme~t's oomplima 
%&h €be U.S. C%W&iion and federal sh83tes. 

-oi=: AnQoay J, P h i p i ,  Chair, J3MC Cb@ssiaz! 
The Honorable Maria Cmitmll, US. Senate 
The HonmMe Patty Mwtiy, U.S. Senate 
The Honorable Brian Baird, U.S. Howe of Representatives 
The Honorable Norm D i ~ k s ~  U.8. House of Repre8entatives 
The WonoraM~ Riihard H d g s ,  U.S. House of Representatives 
The Honorable Jay blee ,  U.S+ MOW of Representatives 
The HmraZale Rick Lame& U.S. House of Repm&tives 

e The Honurab1e Jfm McDermott, U.S. House of Representatives 
The Honorable Cathy McMorris, U.S. House of Representatives 
The Honorable Dave Reichert, U.S. House of Representatives 

j The Honorable Adam Smith, U.S. House of Representatives 
The Honorabb Mike Huckabee, Chair, National Governors Association 
Dmg Clapp, ORce of the Governor 
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Western District of Washington 
CHRISTINE 0. GREGOIRE, Governor of the 
State of Washington, 

Plaintiff. 

v. 
SUMMONS IN A CIVIL CASE 

DONALD H. RUMSFELD. in his official ca~acitv as 
Secretary of Defense; ANTHONY J. PRIN~ IP I , ' ~~  his 
official capacity as Chairman of the Defense Base A N U B  5 5 8 5 5 Closure and Realignment Commission; and JAMES H. e- 
BILBRAY, PHILLIP E. COYLE, HAROLD W. 
GEHMAN, JR., JAMES V. HANSEN, JAMES T. HILL, 
LLOYD W. NEWTON, SAMUAL K. SKINNER, and 
SUE ELLEN TURNER, in their official capacities as members 
of the Defense Base Closure and Realignment Commission, 

Defendants. 
TO: ( ~ a m e  tmd address of Dtfadaot) 

Harold W. Gehman, Jr. 
2005 Defense Base Closure and Realignment Commission 
2521 S. Clark St., Suite 600 
Arlington, VA 22202 

YOU ARE HEREBY SUMMONED and required to serve on PLAINTIFF'S ATTORNEY (name snd address) 

Sara J. Finlay, Senior Counsel 
Office of the Attorney General 
Government Operations Division 
PO Box 401 08 
Olympia, WA 98504-01 08 

an answer to the complaint which is served on you with this summons, within 60 days after service 
of this summons on you, exclusive of the day of service. Ifyou fail to do so, judgment by default will be taken against you 
for the relief demanded in the complaint. Any answer that you serve on the parties to this action must be filed with the 
Clerk of this Court within a reasonable period of time after service. 

BRUCE RIFKIN C[-:7 -- 7 
LW( / DATE 

'I>& b- 
(By) DEPUTY CLERK 
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DEFENDANTS 

RUMSFELD, DONALD H:, in his official capacity as Secretary of Defense; 
PRINCIPI, ANTHONY J., m his official capacity as Chairman of the Defense Base Closure and 
Realignment Commission; and 
BILBRAY, JAMES H. 
COYLE, PHILLIP E. 
GEHMAN, JR., HAROLD W. 
HANSEN, JAMES V. 
HILL, JAMES T. 
NEWTON, LLOYD W. 
SKINNER, SAMUAL K. and 
TURNER, SUE ELLEN, in their official capacities as members of the Defense Base Closure and 
Realignment Commission, 



UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON 

AT SEATTLE 

CHRISTINE 0. GREGOIRE, Governor of the 
State of Washington, I 

Plaintiff, 

DONALD H. RUMSFELD, in his official capacity 
as Secretary of Defense; ANTHONY J. PRINCIPI, 
in his official capacity as Chairman of the Defense 
Base Closure and Realignment Commission; and 
JAMES H. BILBRAY, PHILLIP E. COYLE, 
HAROLD W. GEHMAN, JR., JAMES V. 
HANSEN, JAMES T. HILL, LLOYD W. 
NEWTON, SAMUAL K. SKINNER, and 
SUE ELLEN TURNER, in their official capacities 
as members of the Defense Base Closure and 
Realignment Commission, 

COMPLAINT 

11 the State of Washington, and SARA J. FINLAY, Senior Counsel, submits the following 
20 I 

16 

17 

18 

19 

1) Complaint against the defendants, DONALD H. RUMSFELD, in his official capacity as ( 

Defendants. I 

Plaintiff CHRISTINE 0. GREWIRE, in her official capacity as Governor of the 

State of Washington, by and through her attorney, ROB MCKENNA, Attorney General of 

Secretary of Defense; ANTHONY J. PRINCIPI, in his official capacity as Chairman of the 
22 
21 I Defense Base Closure and Realignment Commission; and JAMES H. BILBRAY, PHILLIP - 

23 11 E. COYLE, HAROLD W. GEHMAN, JR., JAMES V. HANSEN, JAMES T. HILL, LLOYD 1 

COMPLAINT 

24 

& 3 

A'ITORNEY GENERAL OF WASHINGTON 
Govcanm& Opaa!io(~s Division 

905 Plum St. SE, Bldg. #3 
PO Box 40108 

Olympia, WA 98504-0108 
,*<a\ roc  I)L.)C 

W. NEWTON, SAMUAL K. SKINNER, and SUE ELLEN TURNER, in their official 



A 
capacities as members of the Defense Base Closure and Realignment Commission, as 

I. NATURE OF THE CASE 

1. This case arises out of defendants' attempts, unilaterally and without seeking or 

obtaining approval fkom the Governor of the State of Washington, to fundamentally change 

collectively referred to as the "Proposed Realignment": 

11 (a) the 141" Air Refbeling Wing of the Washington Air National Guard will 

6 

7 

8 

9 

"associate" with the 92d Air Refueling Wing at Fairchild Air Force Base in Spokane, 

Washington ("Fairchild"); 

units of the Washington Air National Guard under the guise of a recommendation made 

pursuant to the Defense Base Closure and Realignment Act of 1990, as amended, codified at 

10 U.S.C. 6 2687 note (the "BRAC Act"). The challenged recommendation to "Realign 

Fairchild Air Force Base" contains the following four elements, which will hereafter be 

I 

(b) all eight of the KC-135R aircraft assigned to Washington Air National Guard's 

141Sf Air Refueling Wing will be "distributed" to an Iowa Air National Guard 

Refueling Wing; 

(c) the 256& Combat Communications Squadron of the Washington Air National 

Guard currently located at the Four Lakes Communications Station outside Cheney, 

Washington will be "relocated" to Fairchild; and 

(d) the 242" Combat Communications Squadron of the Washington Air National 

Guard currently located at Geiger Field in Spokane, Washington will be "relocated" to 

Fairchild. 

2. Plaintiff does not challenge the validity of the BRAC Act. Rather, plaintiff I 

2 AlTORNEY GENERAL OF WASHINGTON 
Govanmcnt operations Division 

905 Plum St., SE, Bldg. #3 
PO Box 40108 

Olympia, WA 98504-0108 
,- <A. -A. .*-, 

24 

25 rn 
6 I 

asserts that without obtaining the consent of the Governor, defendants' Proposed Realignment: 

(a) exceeds their statutory authority under the BRAC Act, (b) is in derogation and violation of 

federal laws independent of the BRAC Act that expressly grant rights to the State of 



A 
1 11 Washington and its Governor, as Commander-in-Chief of the Washington National Guard, and I 
2 1 (c) &ges on the right of the State to maintain an organized militia in violation of the Second I 

I 3 1 Amendment to the United States Constitution. I 
II. JURISDICTION AND VENUE I 

I 3. This is a declaratory judgment action pursuant to 28 U.S.C. 5 2201, 2202, and I 
6 1 Fed.R.Civ.P. 57, that involves the interpretation of provisions of the United States Constitution I 

1 7 1) (U.S.C.A. Const Art 1, 8 8, cl. 15 & 16; U.S.C.A Const Amend. 11) and federal statutes I 
8 (1 0 U.S.C. 8 2687 note; 32 U.S.C. 5 104). Because this case arises under the Constitution and 

9 laws of the United States, this Court has jurisdiction pursuant to 28 U.S.C. 5 133 1. I 
4. Venue is proper in the Western District of Washington under 28 U.S.C. 5 1391 I 

I 11 11 because the official residence of the Governor of the State of Washington is in the Western I 

brings this action in her official capacity and on behalf of the State. Pursuant to the 

Constitution and laws of the State of Washington (Article 111, 8 and RCW 38.08.020), 

12 

13 

14 

Governor Gregoire is the Commander-in-Chief of the militia in the state, except when they are 

actively in the service of the United States. 

6. Defendant Donald H. Rumsfeld is the Secretary of the Department of Defense 

of the United States and, pursuant to the BRAC Act is authorized to make recommendations 

District of Washington. 

111. PARTIES 

5. Plaintiff, Christine 0. Gregoire, is Governor of the State of Washington and 

for the closure and realignment of military installations in the United States to the Defense 

Base Closure and Realignment Commission, and to implement those recommendations 

ultimately approved. He is sued in his official capacity only. 

7. Defendant Anthony J. Principi has been named by the President of the United 

States to be Chairman of the Defense Base Closure and Realignment Commission ("the BRAC 

Commission"). He is sued in his official capacity only. 

COMPLAINT 3 ATFORNEY GENERAL OF WASHINGTON 
Govanment Opuations Division 

905 Plum St. SE, Bug. #3 ~ - 

PO BOX 4oio8 - 
Olympia, WA 98504-0108 

,,,,A\ re< -c-< 



A 
H 8. Defendants James H. Bilbray, Phillip E. Coyle, Harold W. Gehman, Jr., ( 

2 (1 James V. Hansen, James 7'. Hill, Lloyd W. Newton, Samuel K. Skinner, and I 
3 1 Sue Ellen Turner have been named by the President of the United States to be members of the I 
4 1 BRAC Commission. They are sued in their oficial capacities only. I 

11 IV. THE BRAC ACT I 
I1 9. The stated purpose of the BRAC Act is to 'provide a fair process that will result I 

7 1 in the timely closure and realignment of military installations inside the United States." BRAC I 
8 11 Act $2901(b). I 

10. As used in the BRAC Act, the term "military installationy' is defined as: I 
abase, camp, post, station, yard, center, homeport facility for any ship, or other 
activity under the jurisdiction of the Department of Defense, including any 
leased facility. Such term does not include any facility used primarily for civil 
works, rivers and harbors projects, flood control, or other projects not under the 
primary jurisdiction or control of the Department of Defense.. 

BRAC Act 9 29 1 O(4). 

l4 11 1 1. As used in the BRAC Act, the term "realignment" includes: I 
any action which both reduces and relocates functions and civilian personnel 
positions but does not include a reduction in force resulting from workload 
adjustments, reduced personnel or funding levels, or skill imbalances. 

BRAC Act 9 291q5). 

12. Pursuant to the BRAC Act ($9 2903, 2913, 2914(a)), the Secretary of the I 
19 11 Department of Defense was required to publish in the Fedml Register and transmit to the I 
20 1) co*gressional defense committees and the BRAC Commission a l i s t  of the military I 
21 (1 installations inside the United States that the Secretary recommends for closure or I 
22 11 realignmentyy consistent with the BRAC Act, the force-structure plan and military value and I 
23 11 other criteria established thereunder. Defendant Rumsfeld submitted his BRAC I 

recommendations to the BRAC Commission on May 13,2005, and published his BRAC list in I 
the May 16,2005 Federal Register. 

6 

COMPLAINT A'ITORNEY GENERAL OF WASHINGTON 
Government 0pwati00~ Division 

905 P l m  St., SE, BMg. #3 
PO Box 40108 

Olympia, WA 985044108 
- - - - - . . . - - 



4- 
13. Defendant Rumsfeld's BRAC recommendations included the Proposed I 

empowered to consider the recommendations of the Secretary of Defense and make 

5 recommendations to the President of the United States for the closure and realignment of I 
3 1 

I military installations consistent with the BRAC Act. 

Realignment an issue in this case. 

14. Pursuant to the BRAC Act ($9 2903, 2914), the BRAC Commission is 

15. The BRAC Commission met in an open meeting on August 24,25,26 and 27, 

2005 to consider and make the base closure and realignment recommendations it would 

forward to the President by September 8,2005. 

16. On August 26, 2005, the BRAC Commission voted to adopt defendant 

Rumsfeld's Proposed Realignment. The BRAC Commission is expected to forward its 

recommendations for military installation closure and realignment to the President by 

September 8,2005, including the Proposed Realignment. 

17. Pursuant to the BRAC Act ($$ 2903, 2914), the President has until 

September 23,2005, to approve or disapprove the BRAC Commission's recommendations. 

18. If the President disapproves any of the BRAC Commission's recommendations, 

20 11 process is terminated. BRAC Act $9 2903,29 14. I 

17 

18 

19 

the BRAC Commission has until October 20, 2005 in which to transmit revised 

recommendations to the President. BRAC Act $8 2903,2914. 

19. If the President disapproves the revised recommendations, the 2005 BRAC 

revised list, his approval and certification to Congress must occur by November 7, 2005. 

BRAC Act $2903,29 14. 

22 
21 1 

21. If Congress does not enact a resolution disapproving the approved 

recommendations within 45 legislative days after receiving them fiom the President, defendant 

20. If the President approves either the original or revised recommendations, he 

must send the approved list and his certification to Congress. If the President approves a 

COMPLAINT 5 ATTORNEY GENERAL OF WASHINGTON 
Govanmmt Opemtio~~ Division 

905 Plum St., SE, Bldg. #3 
PO Box40108 
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and a part of the federal armed forces when those units are called into federal service. The 

National Guard is the modern militia reserved to the States by Art. I, 8 8, el. 15, 16 of the I 

A 

7 1/ United States Constitution. The Washington National Guard mnstitutes a portion of the I 

1 

2 

3 

4 

Rumsfeld must close and realign all military installations as recommended. BRAC 

Act 9 2904(a). 

V. NATURE OF THE NATIONAL GUARD 

22. The National Guard has a dual nature, comprising both units of state militias 

24. The National Guard is the only military force shared by the states and the 

fed& government, and ready to carry out missions for both state and federal  purpose^. 

8 

9 

10 

11 

25. The balance struck by Congress between the federal and state nature of the I 

reserve component of the armed forces. 

23. States have the right to control the National Guard when not in federal service. 

Members of the National Guard serve in the state militia under the command of the Governor 

unless they are called into federal service. 

National Guard is reflected in the various statutes requiring the consent of the Governor for 

decisions which change the personnel and forces available for state duties and .the way in 

which such consent is obtained. I 
18 

19 

20 

Fairchild Air Force Base, WA I 

26. Currently and during the BRAC process, the Washington Air National Guard's 

1415 256& and 242d units have not been federally mobilized into Title 10 federal status. 

VI. THE PROPOSED REALIGNMENT 

2 1 

22 

23 

Recommendation: Realign Fairchild Air Force Base, WA. The 141a Air 
6 "I Refueling Wing (ANG) will associate with the 92d Air Refbeling Wing at 

27. Included in defendant Rumsfeld's base closure or realignment list was the 

following recommendation regarding Fairchild Air Force Base and referred to herein as the 

Proposed Realignment: 

COMPLAINT 6 ATTORNEY GENERAL OF W A S ~ G T O N  
Oovanment Operatioos Division 

905 Plum St, SE, Bldg. #3 
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Fairchild Air Force Base, and the 1411 Air Refbeling Wing's eight KC-135R 
aircraft are distributed to the 1 8 5 ~  Air Refueling Wing (ANG), Sioux Gateway 
Airport Air Guard Station, Iowa. The 2 5 6 ~  Combat Communications Squadron 
and 242d Combat Communications Squadron, which are ANG geographically 
separated units at Four Lakes and Spokane, are relocated into available facilities 
at Fairchild Air Force Base. 

70 FR 28046, May 16,2005. See Exhibit A. I 
28. The BRAC Commission voted to approve the basic elements of the Proposed I 

Realignment and include the recommendation in its report to the President for the 2005 closure I 
or realignment of military installations pursuant to the BRAC Act. I 

29. It is expected that the BRAC Commission's report to the President due by I 
lo N September 8,2005 will include a recommendation on the Proposed Realignment substantially I 
11 11 similar to the language contained in defendant Rumsfeld's list as published in the Federal I 

14 11 the consent of Governor Gregoire to the Proposed Realignment. I 

12 

CI 13 

15 11 3 1. At no time during the BRAC process did any of the defendants request or obtain I 

Register. 

30. At no time during the BRAC process did any of the defendants request or obtain 

16 11 the consent of Governor Gregoire to make a change in the location, branch, organization or I 
17 11 allotment of the 1411 Air Refbeling Wing or its KC-135s, the 256'b Combat Communications ( 
18 11 Squadron, the 242d Combat Communications Squadron, or any unit of the Washington Air I 

National Guard. 

32. If the Governor had been requested during the BRAC process to consent to the 

Proposed Realignment, Governor Gregoire would not have done so. 

33. By letter dated August 9, 2005 to defendant Rumsfeld, Governor Gregoire 

expressed her "strong objections to the Department of Defense's recommendations to the 

[BRAC Commission] to realign the Washington Air National Guard's 14lS Air Refbeling 

Wing" and stated she "emphatically [did] not consent to the realignment of the 14ld Air 

COMPLAINT A'ZTORNEY GENERAL OF WASHINGTON 
Ciwemment Opeaations Division 
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July 14, 2005 recognizing that the BRAC Act did not authorize a change in the branch, 

organization or allotment, or relocation or withdrawal of a National Guard unit without the 

mr 
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

COMPLAINT 

Refueling Wing or the removal, relocation, or reassignment of the 141"s unit equipped 

primary assigned KC-135 aircraft." See Exhibit B. 

34. Governor Gregoire advised defendant Rumsfeld that his "recommendations 

violate 10 U.S.C. § 18238 and 32 U.S.C § 10Lyc) which require the Governor's consent for 

such actions." See Exhibit B. 

35. As stated by Governor Gregoire in her letter to defendant Rwnsfeld, his 

"proposal materially interferes with, and violates, the right of the state of Washington to 

maintain an organized state militia pwuant to the Second Amendment to the United States 

Constitution." See Exhibit B. 

36. In recommending the Proposed Realignment, the BRAC Commission 

contravened the legal advice provided by its own legal counsel in a memorandum dated 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

J 

8 AITORNEY GENERAL OF WASHINGTON 
GO- ~ o n s  Division 

905 Plum St., SE, Bldg. #3 
PO Box 40108 

Olympia, WA 985040108 

" 

consent of the Governor where the unit was located. 

Associating the 141" Air Refueling Wing 

37. The first portion of the Proposed Realignment would "associate" Washington 

Air National Guard's 14 1 * Air Refueling Wing with the Air Force's 92d Air Refueling Wing 

at Fairchild. 

38. In his Federal Register notice, Defendant Rurnsfield does not define or explain 

what is meant by his recommendation that the Washington Air National Guard's 141' Air 

Refueling Wing "associate" with the 92d Air Refueling Wing. The BRAC Commission also 

does not define the term b'associate". 

3 9. The 14 1 " Air Refueling Wing is a Washington Air National Guard unit located 

entirely within the State of Washington, at Fairchild. 

40. The 141* Air Reheling Wing is a self-sustaining unit used for both federal and 

state missions. Members of the 141' have engaged in international, national, regional, state 



mh 
and local missions, including homeland security and emergency response activities. The 14 1 * 
has been ordered into state active duty status by prior governors of the State to respond to the 

eruption of Mount St. Helens, floods, fires and ice storms within the state, and to support local 

4 law enforcement. I 
41. If the 141"' ~ i r  ~ e f b e l i n ~  Wing were to "associate" with the Air Force's 92d Air 

Refueling Wing, it would be blended into the Air Force's 92d Air Refbeling Wing, become 

7 

8 

9 

10 

11 

l4 I1 43. This recommendation would leave the Washington Air National Guard without I 

subject to the operational control of the Air Force and its 92d Air Refheling Wing, and neither 

the Governor nor the Adjutant General of the Washington Military Department would maintain 

operational control over the day to day operations of the 14 I*. 

Distributing the 141"'s KC-135s 

42. The second portion of the Proposed Realignment recommends that all eight of 

12 

13 

the 141* Air Refbeling Wing's primary authorized aircraft be "distributed" to an Iowa Air 

National Guard Refbeling Wing. 

15 

16 

17 

2 1 11 emergency access to the 1411's KC-135R aircraft for tactical airlift missions in response to I 

any primary authorized fixed wing aircraft. 

44. Without its eight KC-135R aircraft, the Washington Air National Guard's 

ability to control required aircraft training missions is eliminated, its ability to maintain air 

18 

19 

20 

crew readiness is restricted, and its ability to recruit and retain officers and enlisted members 

within the Washington Air National Guard is substantially reduced. 

45. The Proposed Realignment of the 141* would strip the Governor of all direct 

floods and other natural disasters in the State. 

22 

23 

24 

COMPLAINT 

local, state, regional and national emergencies. In addition to refbeling capabilities, the 

KC- 135s can be used to meet transport and cargo needs. The 14 1 * Air Refueling Wing and its 

KC-135 aircraft have been integral components of the State's planned response to wildfires, 

9 A'lTORNEY GENERAL OF WASHINGTON 
Govemm~1t Opedons Division 
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4- 
46. The Proposed Realignment of the 141* would prevent the Governor from 

carrying out the constitutional and statutory responsibilities of her office to provide for public 

safety and the security of the homeland. 

4 I 47. In order to provide needed help responding to the devastating effects of 

5 11 Hurricane Katrina, the Governor has approved use of the KC-135 aircraft and members of the ( 

6 ) 141 Air Refbeling Wing. The Governor's September 2, 2005 activation of the Washington I 
7 11 Air National Guard specifically authorizes use of the KC-135 aircraft. To date, the 141" and I 
9 * 1 

Emergency Management Assistance Compact. 

Relocating the 256& 

its KC-135s have moved over 500 National Guard members, 50 tons of cargo and engaged in 

35 flying sorties to New Orleans and Gulfport in response to Hurricane Katrina, and these 

10 

11 

48. The third portion of the Proposed Realignment recommends that Washington 

Air National Guard's 256& Combat Communications Squadron, currently wholly located at the 

numbers will increase. The Proposed Realignment would prevent the Governor fiom 

extending this type of assistance to states under the National Response Plan and the national 

16 Four Lakes Communication Station outside Cheney, Washington, be bbrelocated" to Fairchild. 

49. Four Lakes Communications Station is a federally owned facility under license 

18 to the State of Washington. 

19 1 7 i  50. Relocating the 2 5 6 ~  to Fairchild without the Governor's consent would impair 

1 the Governor's rights and obligations as Commander-in-Chief of the state militia. 

Relocating: the 242d 

51. The fourth portion of the Proposed Realignment recommends that Washington 

Air National Guard's 242" Combat Communications Squadron, currently wholly located at 

Geiger Field in Spokane, Washington, be "relocated" to Fairchild. 

52. Geiger Field is not a federally owned facility, it is owned by the State of 

Washington. 

COMPLAINT 10 ATTORNEY GENERAL OF WASHINGTON 
Govcmmmt Opedim Division 

905 Plum St., SE, Bldg. #3 
PO Box 40108 

Olympia, W A  98504-0108 
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11 53. Relocating the 242d fiom state-owned land to Fairchild without the Governor's 1 
2 // consent would impair the Governor's rights and obligations as Commander-in-Chief of the I 
3 11 state militia, and impair her ability to interact with and access one of her state National Guard I 

5 VII. FIRST CAUSE OF ACTION 

Exceeds BRAC Act Authority 

7 54. Plaintiff incorporates by reference and realleges paragraphs 1 through 53, 

8 11 inclusive, as though fully set forth herein. I 
' N 55. Defendants exceeded their BRAC statutory authority by inappropriately I 

10 (1 attempting to use the BRAC Act as a basis for changing the branch, organization, allotment or I 
1 1 11 location of the 141: 256& and 242d units, and the removal and transfer of the Washington Air I 
12 National Guard's KC- 135 aircraft. 

4- 13 I 56. Defendants exceeded their BRAC statutory authority by inappropriately 

14 11 attempting to use the BRAC Act as a basis to determine how a National Guard unit is equipped I 
15 11 or organized. I 
l6 11 57. Defendants exceeded their BRAC statutory authority by inappropriately 1 
17 11 attempting to use the BRAC Act as a basis to relocate, withdraw, disband or change the 1 
18 1) organhation of the Washington Air National Guard. I 
19 11 58. Defendants' recommendations to "associate" the 141d unit and "distribute" the I 

KC-135s assigned to it are not recommendations for the closure or realignment of a military I 
21 11 installation under the BRAC Act, and do not meet the BRAC Act definitions and criteria. I 
22 ll 59. Defendants' recommendations to relocate the 256& unit and the 242d unit are I 
23 1) not recommendations for the closure or realignment of a military installation under the BRAC ( 
24 11 Act, and do not meet the BRAC Act definitions and criteria. I 

60. Pursuant to 28 U.S.C. 2201 and Fed.R.Civ.P. 57, plaintiff requests a 

Declaratory Judgment declaring that defendants do not have the authority under the BRAC Act 

COMPLAINT 1 ATTORNEY GENERAL OF WASHINGTON 
Government Operatioas Division 

905 Plum st.. SE, Bldg. #3 
PO Box40108 

Olympia, WA 98504-0108 
,.,LA\ C O L  7L-L 



A 
1 (1 to recommend the Proposed Realignment; that the Proposed Realignment exceeds defendants' 

2 11 authority under the BRAC Act; that defendant Rumsfeld may not implement the Proposed 

Realignment; and fiuther declaring that the Proposed Realignment is null and void. 

4 61. Pursuant to 28 U.S.C. 8 2202, plaintiff requests such further relief as necessary 

to protect and enforce Governor Gregoire's rights as Governor of the State of Washington and 

6 as Commander-in-Chief of the Washington National Guard. I 
II VIII. SECOND CAUSE OF ACTION 

63. Pursuant to 32 U.S.C. 9 104(a), "[eJach State . . . may fix the location of the I 

8 

9 

10 

Violates 32 U.S.C. 6 104 

62. Plaintiff incorporates by reference and realleges paragraphs 1 through 61, 

inclusive, as though fully set forth herein. 

allotment of a unit located entirely within a State may be made without the approval of its 

governor". 

16 65. The State has fixed the locations of the 1415 256& and 242d units, which are 

l2 I IA 13 

17 (1 units located entirely with the State. I 

units and headquarters of its National Guard''. 

64. Pursuant to 32 U.S.C. $ 104(c), "no change in the branch, organization, or 

18 

19 

20 

obtaining Governor Gregoire's approval, violates 32 U.S.C. 9 104; that defendant Rumsfeld 

66. Defendants' Proposed Realignment would change the location, branch, 

organization andlor allotment of the 1415', 256& and the 242d, and the Governor has not granted 

her approval for such actions. 

2 1 

22 

23 

24 

COMPLAINT 

67. Defendants' Proposed Realignment, without gubernatorial consent, violates 

32 U.S.C. 9 104. 

68. Pursuant to 28 U.S.C. 9 2201 and Fed.R.Civ.P. 57, plaintiff requests a 

Declaratory Judgment declaring that defendants' Proposed Realignment, without first 

12 AlT7lRNEY GENERAL OF WASHINGTON 
Govcmment qpaation~ Division 
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rrr, 
1 11 may not implement the Proposed Realignment; and further declaring that the Proposed I 

I 2 11 Realignment is null and void. I 

IX. THIRD CAUSE OF ACTION I 

3 

4 

5 

69. Pursuant to 28 U.S.C. $j 2202, plaintiff requests such M e r  relief as necessary 

to protect and enforce Governor Gregoire's rights as Governor of the State of Washington and 

as Commander-&Chief of the Washington National Guard. 

7 

8 

9 

10 

~ 1 1 

The guarantee of the Second Amendment regarding states' rights to a well-regulated militia 

was made for the purpose of assuring the continuation and effectiveness of state militia. 

Violates the Second Amendment 

70. Plaintiff incorporates by reference and realleges paragraphs 1 through 69, 

inclusive, as though fully set forth herein. 

71. Under the Constitution of the United States, authority over the military is 

divided between the federal and state government. U.S.C.A. Const. Art. 1, $j 8. The Second 

12 

-13 I 
72. Defendants' Proposed Realignment would infiinge upon the 

State's I 

Amendment states: "A well regulated militia, being necessary to the security of a fi-ee state, the 

right of the people to keep and bear arms, shall not be idiinged." U.S.C.A. Const. Amend. 11. 

constitutional right to maintain a well regulated militia, and violates the Second Amendment. 

18 
I 

73. Pursuant to 28 U.S.C. $j 2201 and Fed.R.Civ.P. 57, plaintiff requests a 

19 11 Declaratory Judgment declaring that defendants' Proposed Realignment is unconstitutional; I 
20 that defendant Rumsfeld may not implement the Proposed Realignment; and further declaring 

21 that the Proposed Realignment is null and void. I 

COMPLAINT 

22 

23 

24 

d j 
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74. Pursuant to 28 U.S.C. § 2202, plaintiff requests such further relief as necessary 

to protect and enforce Governor Gregoire's rights as Governor of the State of Washington and 

as Commander-in-Chief of the Washington National Guard. 



X. PRAYER FOR RELIEF 

WHEREFORE, Plaintiff prays that judgment be entered in its favor and against 

defendants and that the Court grant the following relief: 

A. An Order declaring that defendants' Proposed Realignment exceeds their 

statutory authority under the BRAC Act, is null and void, and shall not be implemented; 

B. An Order declaring that the defendants' Proposed Realignment violates 

32 U.S.C. 5 104, is null and void, and shall not be implemented; 

C. An Order declaring that the defendants' Proposed Realignment violates the 

this litigation, pursuant to 28 U.S.C. 5 2412 and any other applicable statute; and 

E. Further Orders providing such additional legal or equitable relief as this COW 

9 

1 0  

1 1  

may deem just and proper. 

15 
l4 I DATED this ~ day of September, 2005. 

Second Amendment to the United States Constitution, is null and void, and shall not be 

implemented; 

D. An Order awarding plaintiff costs, fees and other expenses incurred in pursuing 

Respectfully submitted, 

ROB MCKENNA 
Attorney General 

SARA J. F m A Y .  WSBA M821 
Senior Counsel U 
Attorneys for Plaintiff 
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EXHIBIT A 

28046 Federal Register / Vol. 70, No. 93 / Monday, May 16, 2005 /Notices 

Ellrogton Air Guard Station, TX Moines International Airport Air Guard realigning RSS positions from Hickam 
Recommendation: Realign ~ l l i n g t ~ ~  Station, (six aircraft); 482d Fighter Air Force Base and Sembach, Germany 

Field Air Guard Station, m. The 147th Wing Homestead Air Reserve Base, FL (non-BRAC ~rogrammatic) as well as 
Fighter Wing's F-16s (15 aircraft) (three aircraft) and to backup inventory base-level Logistics Readiness Squadron 
retire. The wing's expe&tiolzary (six aimaft). Richmond International (LRS) positions from Luke Air Force , 

support (ECS) elements will remain in Airport Air Guard Station real rope- Base. 
place. Ellington retains the capability to accountability d l  transfer to $0 Mobility Air Forces (&IN?): Establish a 
support the Homeland Defense mission. Department of the Army. The 192d MAF LSC at Scott Air Force Base by 
The 272d Engineering Installation Fighter Wing's manpower will associate realigning RSS positions from Hurlburt 
Squadron, an ANG geographically with the 1st Fighter Wing. Realign Des Field and Sembach (non-BRAC 
separated unit moves into available Moines International Airport Air Guard programmatic) and LRS positions from 
space on Ellington. Station, IA. The F-16 aircraft currently Little Rock Air Force Base and Altus Air 

assigned to the 132d Fighter Wing at Force Base. 
Lackland Air Force Base, TX Das Moines are redistributed to the FIOO Engine Centralized intermediate 

Recommendation: Realign Lackland 180th Fighter Wing, Toledo Express Repair Facilities 
Air Force Base, TX. Relocate the Airport Air Guard Station, OH (nine 
Standard Air Munitions Package aircraft) and 138th Fighter Wing, Tulsa Recommendation:Reali@ Langle~ 
(STAMP)/Standard Tank, Rack, International Airport Air Guard Station. Air Force Base* VA; 'I).ndd Air Force 
Adaptor, and Pylon Packages (STRAPP) OK (six aircraft). Base, n; and Jacksonville International 
function from Lackland Air Force Base. 
Medina Annex to McConnell Air Force 
Base. KS, and Wansfer the mission to the 
Air National Guard. 

Hill Air Force Base, UT Edwards Air 
Force Bases CA. Mountain Home Air 
Force Base, ID* Luke Air h r c e  Base. 
and Nellis Air Force Base. NV 

Recommendation: Realign Hill Air 
Force Base, UT. Distribute the 419th 
Fighter Wing F-16s to the 482d Fighter 
Wing, Homestead Air Reserve Base, FL f i  (six aimaft) and the 30lst Fighter Wing, 
Naval fi station Joht Reserve Base 
Fort Worth. TX (nine aircraft). The 
AFMC F-16s at Hill will remain in 
place. Realign Edwards Air Force Base, 
CA; Mountain Home Air Force Base, ID; 

Gsnenl Mitchell Air Reserve St.tion, and Luke Air Force Base, AZ, by 
Recommendation: Realign Maxwell 

WI Air Force Base, AL; Naval Air Station 
relocating base-level LANTIRN Meridian, MS; and Naval Station 
intermediate maintenance to Hill, Recommendation: Close General Newport, RI, by relocating religious 
establishing a Centralized Intermediate Mitchell Air Reserve Station (ARS). training and education to Fort Jackson, 
Repair Facility (CIRF) for Low Altitude Distribute the eight G130H aircraft of SC, establishing a joint Center of 
Navigation and Targeting Idbred  for the 440th Airlift Wing to the 94th Airlift Excellence for religious training 
Night (LANTIRN) pods at Hill. Realign Wing (AFR), Dobbins Air Reserve Base education. 
Naval Air Station Joint Reserve Base (ARB), GA (four aircraft) and to the 
Fort Worth, m ,  and N&is Air Force 314th Airlift Wing, Little Rock Air Force Joint Center of Excellence for Culinary 
Base, NV, by relocating base-level FIIO Base, AR (four aircraft). Realign the Training 
engine intermediate maintenance to 440th Airlift Wing's operations, Recommendation: Realign Lackland 
Hill, establishing a CIRF for Fi10 maintenance and Expeditionary Combat Air Force Base, TX, by relocating 
engines at Hill. Support (ECS) manpower to Fort Bragg, Culinary Training to Fort Lee, VA, 
Langley Air Force Base, VA NC. Air National Guard units at establishing it as a Joint Center of 

Mitchell are unaffected by this Excellence for Culinary Training. 
Recommendation: Realign Langley recommendation. 

Air Force Base, VA. Realign base-level Prime Power to Fort Leonard Wood, MO 
F-15 avionics intermediate maintenance Air Force Logistics Support Centers Recommendation: Realign Fort 
from Langley Air Force Base to Tyndall Recommendation: Realign Altus Air Belvoir, VA, by relocating Army Prime 
Air Force Base, I%, by establishing a Force Base, OK; Hickam Air Force Base, Power School training to Fort Leonard 

- Centralized Intermediate Repair Facility III; Hurlburt Field, FL; Langley Air Wood, MO. 
(CIRF) at Tyndall Air Force Base, FL, for Force Base, Vh; Little Rock Air Force Undewaduate Paat and Navigator F-15 avionics. Base, AR; Luke Air Force Base, AZ; and 

Scott Air Force Base, IL. Establish Air Training 
Richmond Air Guard Station* VA* and Form lagistics support ~ n t e r s  WCs)  Recommendation: Realign Moody Ah 
Des Moines international Air .at -ley Air Foxe Base and Scott Air Force Base, GA, as ~ O ~ O W S :  ml-te the 

,Guard Station. IA Force Base by combining five major Primary Phase of Fixed-wing Pilot 
Recommendation: Realign Richmond command (MAJCOM) Regional supply Training to Columbus Air Force Base, 

aternationid Airport Air Guard Station, Squadrons (RSS) into two LSCs. MS, Laughlin Air Force Base, TX, and 
VA. Distribute the 192d Fighter Wing's Combat Air Forces (M): Establish a Vance Air Force Base, OK; relocate 
F-16s to the 132d Fighter Wing, Des CAF LSC at Langley Air Force Base by Introduction to Fighter Fundamentals 

FMd Air Force Base, WA 
Recommendation: Realign Fairchild 

Air Force Base, WA. The 141st Air 
Refueling Wing (ANG) will associate 

the 92d fi ~ ~ f , , ~ l i ~ ~  wing at 
~-hild Force Base, and the 141& 
~ i ,  Refueling Wings eight ~ ~ 1 3 5 ~  
aircraft are distributed to the 185th ~ i r  
Refueling Wing (MG), Sioux Gateway 
Airport Air Guard Station, IA. The 
256th Combat Communications 
Squadron and 242d Combat 
Communications Squadron, which are 
M G  geographically separated units at 
Four Lakes and Spokane, are relocated 
into available facilities at Fairchild Afr 
Force Base. 

Airport Air Guard Station, FL. Establish 
a Centralized Intermediate Repair 
Facility (W) for moo engines at 
Seymour Johnson Air Force Base, NC by 
realigning base-level FlOO engine 
intermediate maintenance from Langley 
Air Force Base. Establish a CIRF for 
FlOO engines at New Orleans Air 
Reserve Station, LA (Air National Guard 
unit) by maligning base-level Fl00 
engine intermediate maintenance from 
Tyndall Air Force Base and Jacksonville 
Air Guard Station. 
BdUcdon mng,ojnt cross- 
semmce G~~~ Rmommendatjons 
Joint Center of Bccellence for Religious 
Training & Education 
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OFFICE OF THE GOERSdOR 
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The Hanorable Dodd ki, Rtms&Id 
S W E ~  ~f Pefimc 
1 0 0  D&ense Pentarn 
Wttshin@~?l, DC 20301-1 000 

Dear Mr. Secretmy: 

I am writing to express my strong objections to the Depattment of Defense's reimmmendat.ions 
to the Base Realignment and Closure @RAC) Commission to realign the Washington Air 
National Guard's 141" ~ i r  Refbeling Wing. If approved, the proposal would remove and 
transfer the unit's eight unit equipped primary assigned KC-135 aimaft f b m  Fairchild Air Force 
Base in Washington State to Sioux Gateway Airport AGS, Iowa. 

If accepted by the BRAC Commissian, these actions would, in effect, strip me of all direct 
emergency access to the unit's KC-1 35 aircraft fbr tactical airlift missions in response to state, 
regional, and national emergencies. It would prevent me - and all those who succeed me as i 

Governor of the state of Washington - fiom'ocifiying out the cadtutioml and statutory 
~~:sponsibilfties of my offiw to provide for public safety aad the security of the homeland, [ 
including extending assistance to other states under the National Response Plan and the national 
Emergency Management Assiskmce Compact. 

The Air Forcejs progmmnatir: c,hane,es for the 141'' Air Refuehg Wing go fir beyond the letter 
and intent of'the Defense Base Closure and Realignment Act of 1990, as amended. The unit 
reorganization and akmf l  rsassignment ~mmmedtions were submitted to the BRAC 
Commission witbout my prior nortictt ta, cg mrnttatian with, me or Major General Timothy J. 
Low~nbarg, Adj~rant G)ened o f t b  Stab ufpir'iaghiqton. 

These remmmendations violate 10 U.5s.  &cion 18238 md 32 U.S.C. SeOtim> which 
require tb Governor's cmsenr fir s a h  actidns. I emghatidy do not consent to Ebe 
m d i i e n t  of tho 14 l* Air b%eling Wing *-the -on$, relaxtion, or ~ i p r x e n t  ofthe 

s unft equippsri p h s r y  wsigmd.KG13S &mdt The proposal niaXerlafty hkrfere5 wit4 
and rids,  the &ht dthesbte aP W d a g ~ a o  to main& an cxgdzeai state pummt 
to the S e e d  Amendment to tb.6 Urll"#eiJ $&&ti Cm@&tim 

EXHIBIT 0 f 



cc: hthaay J. Pfinoipi, Chair, B M C  Co&@ozl 
Tire Nwmbte.M& Cantwell, U.S. Senate 
The Honorable P@y M m y ,  U.5. Senate 
The Honorable Brian Baird, US. H o w  of Representatives 
The Eionora-ble Mom Di&, UU. Rouse of Representatives 
The HowmbIe Rbhard Hastings, U.S. House of Representatives 
The Honorable Jay Inslee, U.S, House of Representatives 
The Hanofie  Rick Larsen, U.S. House of Representatives 
The Honorable Jlm UcDermott, U.S. House of Representatives 
The Honorable Cathy MeMorris, U.S. House of Repmentatives 
The Honorable Dave Rdchmt, U.S. House of Representatives 
The Honorable A h  Smith, U.S. House of Representatives 
The Honorable Mike Nuckabee, Chair, National Governors Association 
Doug Clapp, Ofice of the Governor 
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UNITED STATES DISTRICT COURT 
Western District of Washington 

CHRISTINE 0. GREGOIRE. Governor of the 
State of Washington, 

Plaintiff, 

v. 
SUMMONS IN A CIVIL CASE 

DONALD H. RUMSFELD, in his official capacity as 
Secretary of Defense; ANTHONY J. PRINCIPI, in his 
official capacity as Chairman of the Defense Base CASE  NUMBER^ 0 5 5 5 8 3, Closure and Realiunment Commission; and JAMES H. 
BILBRAY, PHILLI~ E. COYLE, HAROLD W. 
GEHMAN, JR., JAMES V. HANSEN, JAMES T. HILL, 
LLOYD W. NEWTON, SAMUAL K. SKINNER, and 
SUE ELLEN TURNER, in their official capacities as members 
of the Defense Base Closure and Realignment Commission, 

Defendants. 
TO: (~ame and address ofDefendant) 

James V. Hansen 
2005 Defense Base Closure and Realignment Commission 
2521 S.  Clark St., Suite 600 
Arlington, VA 22202 

(4 
YOU ARE HEREBY SUMMONED and required to serve on PLAINTIFF'S ATTORNEY (name and address) 

Sara J. Finlay, Senior Counsel 
Office of the Attorney General 
Government Operations Division 
PO Box 401 08 
Olympia, WA 98504-01 08 

an answer to the complaint which is served on you with this summons, within 60 days after service 
of this su'mmons on you, exclusive of the day of service. Ifyou fail to do so, judgment by default will be taken against you 
for the relief demanded in the complaint. Any answer that you serve on the parties to this action must be filed with the 
Clerk of this Court within a reasonable period of time after service. 

BRUCE RIFKIN 
C 

LERK DATE 

(By) D E P U n  CLERK 
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I. (a) PLAINTIFFS I DEFENDANTS 
Gregoire, Christine 0. 
Governor of  the State of  Washington I See Attached List 

(b) cmnty of R e s i h  of First Listed Piaimtiff Thurston 
(W(cEFT IN US. PLAINTlFF CASES) 

(c) ~norney's (Firm Name, A~~~KSS, aad ~ e l ~ o o e  ~umba)  

Office of the Attorney General, PO Box 40108 0 

md Oae Box fa Dehdat)  
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VI. CAUSE OF ACTION brief -ription of cause: 
Defendants' Air National Guard base closure actions violate U.S. Statutes and U.S. Constitution 

VII. REQUESTED IN U CHECK IF THIS IS A CLASS ACITON DEMAND S CHECK YES only if demanded in complaint 
COMPLAINT: UNDER F.RC.P. 23 JURYDEMAND: IJ yts oN0 

VIII. RELATED CASE(S) 
IF ANY (See instnrc4icas): 
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DEFENDANTS 

RUMSFELD, DONALD H., in his official capacity as Secretary of Defense; 
PRINCIPI, ANTHONY J., in his official capacity as Chairman of the Defense Base Closure and 
Realignment Commission; and 
BILBRAY, JAMES H. 
COYLE, PHILLIP E. 
GEHMAN, JR., HAROLD W. 
HANSEN, JAMES V. 
HILL, JAMES T. 
NEWTON, LLOYD W. 
SKINNER, SAMUAL K. and 
TURNER, SUE ELLEN, in their official capacities as members of the Defense Base Closure and 
Realignment Commission, 



UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON 

AT SEATTLE 

CHRISTINE 0. GREGOIRE, Governor of the 
State of Washington, I 

I Plaintiff, 

DONALD H. RUMSFELD, in his official capacity 
as Secretary of Defense; ANTHONY J. PRINCIPI, 
in his official capacity as Chairman of the Defense 
Base Closure and Realignment Commission; and 
JAMES H. BILBRAY, PHILLIP E. COYLE, 
HAROLD W. GEHMAN, JR., JAMES V. 
HANSEN, JAMES T. HILL, LLOYD W. 
NEWTON, SAMUAL K. SKINNER, and 
SUE ELLEN TURNER, in their official capacities 
as mernba of the Defense Base Closure and 
Realignment Commission, 

Defendants. 

COMPLAINT 

Plaintiff CHRISTINE 0. GREGOIRE, in her official capacity as Governor of the 

State of Washington, by and through her attorney, ROB MCKENNA, Attorney General of 

the State of Washington, and SARA J. FINLAY, Senior Counsel, submits the following 
20 

Complaint against the defendants, DONALD H. RUMSFELD, in his official capacity as 
2 1 

Secretary of Defense; ANTHONY J. PRINCIPI, in his official capacity as Chairman of the 
22 11 Defense Base Closure and Realignment Commission; and JAMES H. BILBRAY, PHILLIP 
23 I 
-- 1 E. COYLE, HAROLD W- GEHMAN, JR., JAMES V. HANSEN, JAMES T. HILL, LLOYD 
24 I 

W. NEWTON, SAMUAL K. SKMNER, and SUE ELLEN TURNER, in their official I 
COMPLAINT A m R N E Y  GENERAL OF WASHINGTON 

Govcnuna~t optmtiw~s D i e m  
905 P l m  St., SE, Bldg. #3 

PO Box 40108 
Olympia, WA 98504-0108 



1 I capacities as members of the Defense Base Closure and Realignment Commission, as I 
2 

3 

4 

follows: 

I. NATURE OF THJI CASE 

1. This case arises out of defendants' attempts, unilaterally and without seeking or 

5 

Guard currently located at Geiger Field in Spokane, Washington will be "relocated" to 

Fairchild. 

2. Plaintiff does not challenge the validity of the BRAC Act. Rather, plaintiff 

asserts that without obtaining the consent of the Governor, defendants' Proposed Realignment: 

(a) exceeds their statutory authority under the BRAC Act, (b) is in derogation and violation of 

federal laws independent of the BRAC Act that expressly grant rights to the State of 

11 obtaining approval 6om the Governor of the State of Washington, to fimdamentally change I 
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units of the Washington Air National Guard under the guise of a recommendation made 

pursuant to the Defense Base Closure and Realignment Act of 1990, as amended, codified at 

10 U.S.C. 8 2687 note (the "BRAC Act*'). The challenged recommendation to ''Realign 

Fairchild Air Force Basey' contains the following four elements, which will hereafter be 

col~ectively referred to as the "Proposed Realignment": 

(a) the 141 * Air Refueling Wing of the Washington Air National Guard will 

"associate" with the 92d Air Reheling Wing at Fairchild Air Force Base in Spokane, 

Washington ("Fairchild"); 

(b) all eight of the KC-135R aircraft assigned to Washington Air National Guard's 

141* Air Reheling Wing will be "distributed" to an Iowa Air National Guard 

Refbeling Wing; 

(c) the 256& Combat Communications Squadron of the Washington Air National 

Guard currently located at the Four Lakes Communications Station outside Cheney, 

Washington will be "relocated" to Fairchild; and 

(d) the 242" Combat Communications Squadron of the Washington Air National 



3 ATTORNEY GENERAL OF WASHINGTON 
Govanment Opaations Divisim 

905 Plum St., SE. Bldg. #3 
PO Box 40108 

Olympia, WA 985044108 

1 Washington and its Govemor, as Commander-in-Chief of the Washington National Guard, and 

2 (c) infringes on the right of the State to maintain an organized militia in violation of the Second 

3 Amendment to the United States Constitution. 

II. JURISDICTION AND VENUE 

3. This is a declaratory judgment action pursuant to 28 U.S.C. 8 2201, 2202, and 

Fed.R.Civ.P. 57, that involves the interpretation of provisions of the United States Constitution 

(U.S.C.A. Const. Art 1, 5 8, cl. 15 & 16; U.S.C.A Const. Amend. 11) and federal statutes 

(10 U.S.C. 9 2687 note; 32 U.S.C. 5 104). Because this case arises under the Constitution and 

laws of the United States, this Court has jurisdiction pursuant to 28 U.S.C. 133 1. 

4. Venue is proper in the Western District of Washington under 28 U.S.C. § 1391 

because the official residence of the Governor of the State of Washington is in the Western 

District of Washington. 

IU. PARTIES 

5. Plaintiff, Christine 0. Gregoire, is Governor of the State of Washington and 

brings this action in her official capacity and on behalf of the State. Pursuant to the 

Constitution and laws of the State of Washington (Article 111, 5 8 and RCW 38.08.020), 

Govemor Gregoire is the Commander-in-Chief of the militia in the state, except when they are 

actively in the service of the United States. 

6. Defendant Donald H. Rumsfeld is the Secretary of the Department of Defense 

of the United States and, pursuant to the BRAC Act is authorized to make recommendations 

for the closure and realignment of military installations in the United States to the Defense 

Base Closure and Realignment Commission, and to implement those recommendations 

ultimately approved. He is sued in his official capacity only. 

7. Defendant Anthony J. Principi has been named by the President of the United 

States to be Chairman of the Defense Base Closure and Realignment Commission (''the BRAC 

Commission"). He is sued in his official capacity only. 
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8. Defendants James H. Bilbray, Phillip E. Coyle, Harold W. Gehman, Jr., I 
2 1 James V. Hansen, James T. Hill, Lloyd W. Newton, Samuel K. S w a ,  and I 
3 11 Sue Ellen Turner have been named by the President of the United States to be members of the I 
4 11 BRAC Commission. They are sued in their official capacities only. I 

IV. THE BRAC ACT I 
9. The stated purpose of the BRAC Act is to "provide a fair process that will result I 

7 11 in the timely closure and realignment of military installations inside the United States." BRAC I 
8 # Act 2901(b). I 

lo. As used in the BRAC Act, the term "military installation" is defined as: I 
abase, camp, post, station, yard, center, homeport facility for any ship, or other / activity under the jurisdiction of the Depaxtment of Defense, including any 
leased facility. Such term does not include any facility used primarily for civil 
works, rivers and harbors projects, flood control, or other projects not under the 
primary jurisdiction or control of the Department of Defense.. 

BRAC Act 8 29 1 O(4). 

l4 11 1 I. As used in the BRAC Act, the term "realignment" includes: I 
any action which both reduces and relocates bctions and civilian personnel 
positions but does not include a reduction in force resulting h m  workload 
adjustments, reduced personnel or h d i n g  levels, or skill imbalances. 

BRAC Act $29 1 q5). 

I1 12. Pursuant to the BRAC Act ($8  2903, 2913, 2914(a)), the Secretary of the 1 
19 ( Department of Defense was required to publish in the federal Register and transmit to the I 

congressional defense committees and the BRAC Commission a "list of the military 
20 11 . I 
21 11 installations inside the United States that the Secretary recommends for closure or I 
22 11 realignment" consistent with the BRAC Act, the force-structure plan and military value and I 
23 11 other criteria established thereunder. Defendant Rumsfeld submitted his BRAC I 
24 11 recommendations to the BRAC Commission on May 13,2005, and published his BRAC list in I 
25 11 the May 16,2005 Federal Register. I 
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1 13. Defendant Rumsfeld's BRAC recommendations included the Proposed 

2 Realignment an issue in this case. 

14. Pursuant to the BRAC Act ($§ 2903, 2914), the BRAC Commission is 

empowered to consider the recommendations of the Secretary of Defense and make 

recommendations to the President of the United States for the closure and realignment of 

military installations consistent with the BRAC Act. 

15. The BRAC Commission met in an open meeting on August 24,25,26 and 27, 

2005 to consider and make the base closure and rdignment recommendations it would 

forward to the President by September 8,2005. 

16. On August 26, 2005, the BRAC Commission voted to adopt defendant 

Rumsfeld's Proposed Realignment. The BRAC Commission is expected to forward its 

recommendations for military installation closure and realignment to the President by 

September 8,2005, including the Proposed Realignment. 

17. Pursuant to the BRAC Act ($8 2903, 2914), the President has until 

September 23,2005, to approve or disapprove the BRAC Commission's recommendations. 

18. If the President disapproves any of the BRAC Commission's recommendations, 

the BRAC Commission has until October 20, 2005 in which to transmit revised 

recommendations to the President. BRAC Act $8 2903,2914. 

19. If the President disapproves the revised recommendations, the 2005 BRAC 

process is terminated. BRAC Act $9 2903,29 14. 

20. If the President approves either the original or revised recommendations, he 

must send the approved list and his certification to Congress. If the President approves a 

revised list, his approval and certification to Congress must occur by November 7, 2005. 

BRAC Act $2903,2914. 

21. If Congress does not enact a resolution disapproving the approved 

recommendations within 45 legislative days after receiving them h m  the President, defendant 



I Fairchild Air Force Base, WA 

Recommendation: Realign Fairchild Air Force Base, WA. The 141S' Air 
Refueling Wing (ANG) will associate with the 92d Air Refbeling Wing at 

Rurnsfeld must close and realign all military installations as recommended. BRAC 

Act 5 2904(a). 

V. NATURE OF THE NATIONAL GUARD 

22. The National Guard has a dual nature, comprising both units of state militias 

and a part of the federal armed forces when those units are called into federal service. The 

National Guard is the modem militia reserved to the States by Art. I, 8 8, cl. 15, 16 of the 

United States Constitution. The Washington National Guard constitutes a portion of the 

reserve component of the armed forces. 

23. States have the right to control the National Guard when not in federal service. 

Members of the National Guard serve in the state militia under the command of the Governor 

unless they are called into federal service. 

24. The National Guard is the only military force shared by the states and the 

federal government, and ready to carry out missions for both state and federal purposes. 

25. The balance struck by Congress between the federal and state nature of the 

National Guard is reflected in the various statutes requiring the consent of the Governor for 

decisions which change the personnel and forces available for state duties and .the way in 

which such consent is obtained. 

26. Currently and during the BRAC process, the Washington Air National Guard's 

1416: 256' and 242d units have not been federally mobilized into Title 10 federal status. 

VI. THE PROPOSED REALIGNMENT 

27. Included in defendant Rurnsfeld's base closure or realignment list was the 

following recommendation regarding Fairchild Air Force Base and referred to herein as the 

Proposed Realignment: 
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1 Fairchild Air Force Base, and the 141" Air Refueling Wing's eight KC-135K 

2 
aircraft are distributed to the 1 8 5 ~  Air Refueling Wing (ANG), Sioux Gateway 
Airport Air Guard Station, Iowa. The 256& Combat Communications Squadron 
and 242d Combat Communications Squadron, which are ANG geographically 
separated units at Four Lakes and Spokane, are relocated into available facilities 
at Fairchild Air Force Base. 

70 FR 28046, May 16,2005. See Exhibit A. 

28. The BRAC Commission voted to approve the basic elements of the Proposed 

Realignment and include the recommendation in its report to the President for the 2005 closure 

or realignment of military installations pursuant to the BRAC Act. 

29. It is expected that the BRAC Commission's report to the President due by 

September 8, 2005 will include a recommendation on the Proposed Realignment substantially 

similar to the language contained in defendant Rumsfeld's list as published in the Federal 

Register. 

30. At no time during the BRAC process did any of the defendants request or obtain 

the consent of Governor Gregoire to the Proposed Realignment. 

3 1. At no time during the BRAC process did any of the defendants request or obtain 

the consent of Governor Gregoire to make a change in the location, branch, organization or 

allotment of the 141' Air Refbeling Wing or its KC-135s, the 256& Combat Communications 

Squadron, the 242d Combat Communications Squadron, or any unit of the Washington Air 

National Guard. 

32. If the Governor had been requested during the BRAC process to consent to the 

Proposed Realignment, Governor Gregoire would not have done so. 

33. By letter dated August 9, 2005 to defendant Rumsfeld, Governor Gregoire 

expressed her "strong objections to the Department of Defense's recommendations to the 

[BRAC Commission] to realign the Washington Air National Guard's 141" Air Refueling 

Wing" and stated she "emphatically [did] not consent to the realignment of the 141" Air 
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Refueling Wing or the removal, relocation, or reassignment of the 141% unit equippc 

primary assigned KC- 135 aircraft." See Exhibit B. 

34. Governor Gregoire advised defendant Rumsfeld that his "recornmendatior 

violate 10 U.S.C. 8 18238 and 32 U.S.C 104(c) which require the Governor's consent fi 

such actions." See Exhibit B. 

35. As stated by Governor Gregoire in her letter to defendant Rumsfeld, hi 

"proposal materially interferes with, and violates, the right of the state of Washington tl 

maintain an organized state militia pursuant to the Second Amendment to the United State 

Constitution." See Exhibit B. 

36. In recommending the Proposed Realignment, the BRAC Commissio~ 

contravened the legal advice provided by its own legal counsel in a memorandum data 

luly 14, 2005 recognizing that the BRAC Act did not authorize a change in the branch 

~rganization or allotment, or relocation or withdrawal of a National Guard unit without thc 

onsent of the Governor where the unit was located. 

Associatins- the 141" Air Refueling Wing 

37. The first portion of the Proposed Realignment would "associate" Washington 

ir National Guard's 14 1 Air Refueling Wing with the Air Force's 92d Air Refbeling Wing 

Fairchild. 

3 8. In his Federal Register notice, Defendant Rums field does not define or explain 

iat is meant by his recommendation that the Washington Air National Guard's 141" Air 

:heling Wing "associate" with the 926 Air Refueling Wing. The BRAC Commission also 

es not define the term "associate". 

39. The 141a Air Refbeling Wing is a Washington Air National Guard unit located 

entirely within the State of Washington, at Fairchild. 

40. The 141" Air Refueling Wing is a self-sustaining unit used for both federal and 

state missions. Members of the 141" have engaged in international, national, regional, state 
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I and local missions, including homeland security and emergency response activities. The 14lS 

2 has been ordered info state active duty status by prior governors of the State to respond to the I 
3 

4 
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10 

11 
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13 

within the Washington Air National Guard is substantially reduced. 

45. The Proposed Realignment of the 141"' would strip the Governor of all direct 

emergency access to the 141"s KC-135R aircraft for tactical airlift missions in response to 

eruption of Mount St. Helens, floods, fires and ice storms within the state, and to support local 

law enforcement. 

41. If the 141a Air Refbeling Wing were to "associate" with the Air Force's 92d Air 

Refueling Wing, it would be blended into the Air Force's 92d Air Refbeling Wing, become 

subject to the operational control of the Air Force and its 92d Air Refueling Wing, and neither 

the Governor nor the Adjutant General of the Washington Military Department would maintain 

operational control over the day to day operations of the 141a. 

Distributing the 141"'s KC-135s 

42. The second portion of the Proposed Realignment recommends that all eight of 

the 141a Air Rekeling Wing's primary authorized aircraft be "distributed" to an Iowa Air 

National Guard Refueling Wing. 

14 

15 

16 

17 

18 

43. This recommendation would leave the Washington Air National Guard without 

any primary authorized fixed wing aircraft. 

44. Without its eight KC-135R aircraft, the Washington Air National Guard's 

ability to control required aircraft training missions is eliminated, its ability to maintain air 

crew readiness is restricted, and its ability to recruit and retain officers and enlisted members 

25 floods and other natural disasters in the State. 
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local, state, regional and national emergencies. In addition to refbeling capabilities, the 

KC- 135s can be used to meet transport and cargo needs. The 141" Air Reheling Wing and its 

KC-135 aircraft have been integral components of the State's planned response to wildfires, 
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1 46. The Proposed Realignment of the 141" would prevent the Governor from 

carrying out the constitutional and statutory responsibilities of her office to provide for public 

safety and the security of the homeland. 

47. In order to provide needed help responding to the devastating effects of 

Hurricane Katrina, the Governor has approved use of the KC-135 aircraft and members of the 

141a Air Refbeling Wing. The Governor's September 2, 2005 activation of the Washington 

Air National Guard specifically authorizes use of the KC-135 aircraft. To date, the 141* and 

its KC-135s have moved over 500 National Guard members, 50 tons of cargo and engaged in 

35 flying sorties to New Orleans and Gulwrt in response to Hurricane Katrina, and these 

numbas will increase. The Proposed Realignment would prevent the Governor fiom 

extending this type of assistance to states under the National Response Plan and the national 

Emergency Management Assistance Compact. 

Relocating the 2 ~ 6 ' ~  

48. The third portion of the Proposed Realignment recommends that Washington 

Air National Guard's 256& Combat Communications Squadron, currently wholly located at the 

Four Lakes Communication Station outside Cheney, Washington, be "relocated" to Fairchild. 

49. Four Lakes Communications Station is a federally owned facility under license 

to the State of Washington. 

50. Relocating the 256' to Fairchild without the Governor's consent would impair 

the Governor's rights and obligations as Commander-in-Chief of the state militia. 

Relocating the 242d 

5 1. The fourth portion of the Proposed Realignment recommends that Washington 

Air National Guard's 242* Combat Communications Squadron, currently wholly located at 

Geiger Field in Spokane, Washington, be "relocated" to Fairchild. 

52. Geiger Field is not a federally owned facility, it is owned by the State of 

Washington. 
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53. Relocating the 242d from state-owned land to Fairchild without the Governor's 

consent would impair the Governor's rights and obligations as Commander-in-Chief of the 

state militia, and impair her ability to interact with and access one of her state National Guard 
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units. 

VII. FIRST CAUSE OF ACTION 

Exceeds BRAC Act Authoritv 

54. Plaintiff incorporates by reference and realleges paragraphs 1 through 53, 
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inclusive, as though fully set forth herein. 

55. Defendants exceeded their BRAC statutory authority by inappropriatelj 

attempting to use the BRAC Act as a basis for changing the branch, organization, allotment 01 

location of the 14 1 ", 256'h and 242d units, and the removal and transfer of the Washington Ah 

National Guard's KC- 135 aircraft. 

56. Defendants exceeded their BRAC statutory authority by inappropriately 

attempting to use the BRAC Act as a basis to determine how a National Guard unit is equipped 

or organized. 

57. Defendants exceeded their BRAC statutory authority by inappropriately 

attempting to use the BRAC Act as a basis to relocate, withdraw, disband or change the 

organization of the Washington Air National Guard. 

58. Defendants' recommendations to "associate" the 141" unit and "distribute" the 

KC-135s assigned to it are not recommendations for the closure or realignment of a military 

installation under the BRAC Act, and do not meet the BRAC Act definitions and criteria. 

59. Defendants' recommendations to relocate the 256' unit and the 242d unit are 

not recommendations for the closure or realignment of a military installation under the BRAC 

Act, and do not meet the BRAC Act definitions and criteria. 

60. Pursuant to 28 U.S.C. 5 2201 and Fed.R.Civ.P. 57, plaintiff requests a 

Declaratory Judgment declaring that defendants do not have the authority under the BRAC Act 



1 1 to recommend the Proposed Realignment; that the Proposed Realignment exceeds defendants' I 
authority under the BRAC Act; that defendant Rumsfeld may not implement the Proposed 

3 Realignment; and M e r  declaring that the Proposed Realignment is null and void. 'I 
61. Pursuant to 28 U.S.C. $2202, plaintiff requests such fiuther relief as necessary 

to protect and enforce Governor Gregoire's rights as Governor of the State of Washington and 

as Commander-in-Chief of the Washington National Guard. 

W I .  SECOND CAUSE OF ACTION 

Violates 32 U.S.C. 6 104 

62. Plaintiff incorporates by reference and realleges paragraphs 1 through 61, 

inclusive, as though Mly set forth herein. 

63. Pursuant to 32 U.S.C. $ 104(a), "[elach State . . . may fix the location of the 

units and headquarters of its National Guard". 

64. Pursuant to 32 U.S.C. $ 104(c), "no change in the branch, organization, or I 
allotment of a unit located entirely within a State may be made without the approval of its 

governor". 

65. The State has fixed the locations of the 141", 256& and 242d units, which are 

units located entirely with the State. 

66. Defendants' Proposed Realignment would change the location, branch, 

organization andlor allotment of the 1415 256& and the 242d, and the Governor has not granted 

her approval for such actions. 

67. Defendants' Proposed Realignment, without gubernatorial consent, violates 

32 U.S.C. 5 104. 
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68. Pursuant to 28 U.S.C. $ 2201 and Fed.R.Civ.P. 57, plaintiff requests a 

Declaratory Judgment declaring that defendants' Proposed Realignment, without first 

obtaining Governor Gregoire's approval, violates 32 U.S.C. $ 104; that defendant Rumsfeld 



! as Commander-in-Chief of the Washington National Guard. 

IX. THIRD CAUSE OF ACTION 

Violates the Second Amendment 

70. Plaintiff incorporates by reference and realleges paragraphs 1 through 69, 

inclusive, as though fully set forth herein. 

71. Under the Constitution of the United States, authority over the military is 

1 

2 

3 

4 

11 11 divided between the federal and state government U.S.C.A. Const. Art. 1, 5 8. The Second I 

may not implement the Proposed Realignment; and fiuther declaring that the Proposed 

Realignment is null and void. 

69. Pursuant to 28 U.S.C. § 2202, plaintiff requests such further relief as necessary 

to protect and enforce Governor Gregoire's rights as Governor of the State of Washington and 

Amendment states: "A well regulated militia, being necessary to the security of a free state, the 

right of the people to keep and bear arms, shall not be hfiinged." U.S.C.A. Const Amend. 11. 

The guarantee of the Second Amendment regarding states' rights to a well-regulated militia 

was made for the purpose of assuring the continuation and effectiveness of state militia 

72. Defendants' Proposed Realignment would infringe upon the State's 

constitutional right to maintain a well regulated militia, and violates the Second Amendment. 

73. Pursuant to 28 U.S.C. $ 2201 and F4.R.Civ.P. 57, plaintiff requests a I 
Declaratory Judgment declaring that defendants' Proposed Realignment is unconstitutional; 

that defendant Rumsfeld may not implement the Proposed Realignment; and further declaring 

that the Proposed Realignment is null and void. 

74. Pursuant to 28 U.S.C. 5 2202, plaintiff requests such fiuther relief as necessary 

to protect and enforce Governor Gregoire's rights as Governor of the State of Washington and 

as Commander-in-Chief of the Washington National Guard. 
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X. PRAYER FOR RELIEF 

WHEREFORE, Plaintiff prays that judgment be entered in its favor and against 

3 11 defendants and that the Court grant the following relief: I 
A. An Order declaring that defendants' Proposed Realignment exceeds their I 

5 11 statutory authority under the BRAC Act, is null and void, and shall not be implemented; I 
B. An Order declaring that the defendants' Proposed Realignment violates 

32 U.S.C. 9 104, is null and void, and shall not be implemented; 

8 '1 C. An Order declaring that the defendants' Proposed Realignment violates the 

I Second Amendment to the United States Constitution, is null and void, and shall not be 

2 0 implemented; 

D. An Order awarding plaintiff costs, fees and other expenses incwed in pursuing I 
12 11 this litigation, pursuant to 28 U.S.C. 9 2412 and any other applicable statute; and I 
l3 11 E. Further Orders providing such additional legal or equitable relief as this Court I 
14 1) may deem just and proper. I 

DATED this f l  day of September, 2005. 

Respectfblly submitted, 

ROB MCKENNA 
Attorney General 

SARA J. F m A Y ,  WSBA M821 
Senior Counsel v 
Attorneys for Plaintiff 
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EXHIBIT A 

28046 Federal Register1 Vol. 70, No. 93 /Monday, May 16, ZOO5 /Notices 

Ellington Air Guard Station, TX Moines International Airport Air Guard realigning RSS positions from Hickam 
Recornendation: Realign Ellington Station, IA (six aircraft); 482d Fighter Air Force Base and Sembach, Germany 

Field fi Guard Station, TX, The 147th Wing Homestead Air Reserve Base, FL (non-BRAC programmatic) as well as 
Fighter Wing's ~ - 1 6 ~  (15 will (three aircraft) and to backup inventory base-level Logistics Readiness Squadron 
retire. The wing's expeditioqary (Six aircraft). Richmond International &RS) positions from Luke Air Force . 
support (ECS) elements will remain in Airport Air Guard Station real roperty Base. 
place. ~u~lington retaim the capability to accountability transfer to %e Mobility Air Fo-s (M2W.I: Establish a 
support the Homeland Defense mission. De &ent of the Army. The 192d MAF LSC at Scott Air Force Base by 
The 272d Engineering Installation FiJter Wing's manpower will assodate realigning RSS positions from Hurlburt 
Squadron, an ANG geographically with the 1st Fighter Wing. Realign Des Field and Sembach (non-BRAC 
separated unit moves into available Moines International Airport Air Guard programmatic) and LRS positions from 
space on Ellington. Station. LA. The F-16 aircraft currently Little Rock Air Force Base and Altus Air 

assigned to the 132d Fighter Wing at Force Base. 
Lackland Air Force Base, TX Dm Moines are redistributed to the Engine Intermediate 

Recommendation: Realign Lackland 180th Fighter Wing, Toledo Express Repair Facilities 
Air Force Base, TX. Relocate the Airport Air Guard Station, OH (nine 
Standard Air Munitions Package aircraft) and 138th Fighter Wing, Tulsa Recommendation: ~eal ign Langley 
(STM)/Standard Tank, Rack, International Airport Air Guard Station. Force Base* VA; mdd Air Force 
Adaptor, and Pylon Packages (STRAPP) OK (six aircraft). Base, m; and Jacksonville International 
function born Lackland Air Force Base. 
Medina Annex to McConnell Air Force 
B ~ ~ ~ ,  KS, and bnsfer the mission to the 
Air National Guard. 

Hill Air Force Base, LIT Edwards Air 
Force Base* CAl Mountain Home fi 
Force Bare. Luk0Ai.r Force Barn, a t  

and Nellis Air Force Base, NV 
Rtxomendafion: Realign Hill Air 

Force Base. UT. Distribute the 419th 
Fight= Wing F-16s to the 482d Fighter 
Wing, Homestead Air Reserve Base, FL 
(six a h a f t )  a d  the JOlst Fighter Wing, 
Naval Station Joint Reserve Base 
Fort Worth, TX (nine aircraft). The 
AFMC F-16s at HiU will remain in 
place. Realign Edwards Air Force Base, 

CA: Mountah Home fi Force Base. m: Gened MLtchell Air Reserve Station, Recommendation: Realign Maxwell 
and Luke Air Force Base, AZ, by WI Air Force Base, AL; Naval Air Station 
relocating base-level LANTIRN Meridian, MS; and Naval Station 
intermediate maintenance to Hill, Recommendation: Close General Newport, RI, by relocating religious 
establishing a Centralized Intermediate Mitchell Air Reserve Station (ARS). training and education to Fort Jackson, 
Repair Facility (CXRFI for Low Altitude Distribute the eight G130H air& of sc establishing a ~ ~ b t  a n t e r  of 
Navigation and Targeting Infrared for the 440th Airlift Wing to the 94th Airlift Ex&,llence for religious wng and 
Night CWUIJTIRN) pods at Hill. Realign Wing (AFR), Dobbins Air Reserve Base education. 
Naval Air Station Joint Reserve Base (ARB), GA (four a h a f t )  and to the 
Fort Worth, TX, and Nellis Air Force 314th Airlift Wing, Little Rock Air Force Joint Center of Excellence for Culinary 
Base, NV, by relocating base-level FllO Base, AR (four aircraft). Realign the Training 
engine intermediate maintenance to 440th Airlift Wing's operations, Recommendation: Realign Lackland 
Hill, establishing a ClRF for FIIO maintenance and Expeditionary Combat fi Force Base, TX, by relocating 
engines at Hill. ' Support (ECS) manpower to Fort Bragg, Culina.  Training to Fort Lee, VA, 
Langley Air Force Base, VA NC. Air National Guard units at establishing it as a Joint Center of 

Mitchell are unaffected by this Excellence for Culinary Training. 
Recommendation: Realign Langley recommendation. 

Air Force Base, VA. Realign base-level Prime Power to Fort Leonard Wood, MO 
F-15 avionics intermediate maintenance Air Force Logistics Support Centers Recommendation: Realign Fort 
from Langley Air Force Base to Tyndall Recommendation: Realign Altus Air Belvoir, VA, by relocating Army Prime 
Air Force Base, FL, by establishing a Force Base, OK; Hickam Air Force Base, Power School training to Fort Leonard 
centralized Intermediate Repair Facility HI: Hurlburt Field, Langley Air Wood, MO. 
(CIRF) at Tynddl Air Force Base, FL, for Force Base, VA; Little Rock Air Force 
F-15 avionics. B ~ ~ ~ ,  AR; Luke Air Force Base, AZ; and Undergraduate Pilot and Navigator 

Scott Air Force Base, IL. Establish Air Tr- 
Richmond Air Guard VA* end For, hgis t ia  Support Centen WCs) Recornendation: Realm Moody Air 
Der Moines lntemational Air kt h g l e y  &Force Base and Scott Air Force Base. GA, as foll0~8: d-te the 
Guard Station, IA Force Base by combining five major Primary Phase of Fixed-wing Pilot 

Recommendation: Realign Richmond command (MAJCOM) Regional supply Training to Columbus Air Force Base, 
hternationd Airport Air Guard Station, Squadrons (RSS) into two LSCs. MS, Laughlin Air Force Base, TX, and 
VA. Distribute the 19Zd Fighter Wing's Combat Air Forces (CAF): Establish a Vance Air Force Base. OK; relocate 
F-16s to the 132d Fighter Wing, Des CAF LSC at Langley Air Force Base by Introduction to Fighter Fundamentals 

Air Force Base, WA 
4 

Reconmendation: Realign Fairchild 
Air Force Base, WA. The 141st Air 
Refueling Wing (ANG) will associate 
with the 82d Refuelu Wing at 
F w l d  Air Force Base, and the 141st 
~h Refueling wlngSs eight KC135R 
aircraft are distributed to the 185th Air 
Refueling Wing (ANG), Sioux Gateway 
Airport Air Guard Station, IA. The 
256th Combat Communications 
Squadron and 24Zd Combat 
Communications Squadron, which are 
ANG geographically separated units at 
Four Lakes and Spokane, are relocated 
into available facilities at F a w d  Air 
Force Base. 

Airport Air Guard Station, FL. Establish 
a Centralized Intermediate Repair 
Facility (-1 for FlOO engines at 
Seymour Johnson Air Force Base, NC by 
realigning bare-level Fl00 engine 
intermediate maintenance from Langley 
Air Force Base. Establish a CIRF for 
PI00 engines at New 0rl-s Air 
Reserve Station, LA (Air National Guard 
unit) by realigning base-level FlOO 
engine intermediate maintenance from 
Tyndall Air Force Base and Jacksonville 
Air Guard Station. 
~d~~~~~~ mng JO,-,,~ mr- 
serve c~~~ Recommendations 

Joint Center of &cellence for Religious 
Training & Education 



S~ATE OF W!HING'MN 

OFFICE OF THE GOVERNOR 
RO. 80x 40003 Oms, Wngrcin 9 8 S 5 4 - ~  r BW B5-67# w w . ~ x i & . g o v  

August 9,2005 

The Honorable Donald H. Rumsfeld 
Secretary of Defense 
1000 Defense Pentagon 
Washington, DC 20301- 1000 

Dear Mr. Secretary: 

I am writing to express my strong objections to the Department of Defense's recommendations 
to the Base Realignment and Closure (BRAC) Commission to realign the Washington Air 
National Guard's 141* ~ i r  ReAtcling W i i .  Kapproved, the proposal would remove and 
transfer the unit's eight unit equipped primary assigned KC- 135 aircraft from Fairchild Air Force 
Base in Washington State to Sioux Gateway Airport AGS, Iowa 

If accepted by the BRAC Commission, these actions would, in effect, strip me of all direct 
emergency access to the unit's KC-135 aircraft for tacticaI airlift missions in response to state, 
regional, and national emergencies. It would prevent me - and all those who succeed me as 
Governor of the state of Washington - from-oarrying out the constitutional and statutory 
responsibilities of my office to provide for public safety and the security of the homeland, 
including extending assistance to other states under the National Response Plan and the national 
Emergency Management Assistsnce Compact. 

The Air Forcels programmatic changes for the 141" Air Refbeling Wing go f'ar beyond the letter 
and intent of'the Defense Base Closure sad Realignment Act of 1990, as amended. The unit 
reorganization and a b a f l  massignment mcomrnendations were submitted to the BRAC 
Commission without any prior notiw to, ox wmltadan with, me or Major General Timothy J. 
Lowenberg, Adjutant General. af the State &Washington, 

These rewmmendations violate 10 U.S.C. Section 18238 and 32 U.S.C. Sstion 1Q4(c) which 
requirt tb Governor's coasent for such actidas, 1 emphatically do not conseat to the 
realignment of the 14 1' Air Refbeling Wing gr the ~rnovd,  r e l d o n ,  or nqssignm~nt of the 
1 4 ~ ~ s  lmlt quipped primary assigned KC1 35 The proposal materlaliy interferes with, 
and vialatzs, the right of the stat6 aP Wrwhttlgtoo to ariain- aa -4 state militia pursuant 
to the Second Amendment to h Udjttxl $taws @unst&tnioti. 



7& EbnombI~ Donald H. Rlxmsfeld 
~ ~ 9 , 2 0 0 5  
P ~ € 2  

P u r ~ t ~ t  to the fb~g~i t lg  ~uthorities, tfie a~tions proposed by the Depafttnertt of Defense cannot 
prmt~d. 1 reserve the right to file suit, if sre~aary,  to compel the Department's compIiance 
with QIG US, C~Mjtuiion and fgdW staMes. 

w: Anthoay J. Principi, Cbir, BRAC Ca@ssion 
The Honorable Maria €hntwell, U.S. Senate 
The Honorable Patty M m y ,  U.S. Senate 
The Honorable Briatl Baird, U.S. House of Representatives 
The Honorable Norm Dicks, U.S. House of Representatives 
The Honorable Richard Hastings, U.S. House of Representatives 
The Honorable Jay Inslee, U.S. House of Representatives 
The Honorable Rick Larsen, U.S. House of Representatives 
The Honorable Jim McDermott, U.S. House of Representatives 
The Honorable Cathy McMorris, U.S. House of Representatives 
The Honorable Dave Reichert, U.S. House of Representatives 
a e  Honorable A d m  Smitb, U.S. House of Representatives 
The Honorable Mike Huckabee, Chair, National Governors Association 
Doug Clapp, Office of the Governor 



QAO 440 (Rev. 8/01) Summons in a Civil Action 

Western District of Washington 
CHRISTINE 0 .  GREGOIRE. Governor of the 
State of Washington, 

Plaintiff, 

v. 
SUMMONS IN A CIVIL CASE 

DONALD H. RUMSFELD, in his official capacity as 
Secretary of Defense; ANTHONY J. PRINCIPI, in his 
official capacity as Chairman of the Defense Base CASE NUMBER: 
Closure and Realignment Commission; and JAMES H. 
BILBRAY, PHILLIP E. COYLE, HAROLD W. 
GEHMAN, JR., JAMES V. HANSEN, JAMES T. HILL, 
LLOYD W. NEWTON, SAMUAL K. SKINNER, and 
SUE ELLEN TURNER, in their official capacities as members 
of the Defense Base Closure and Realignment Commission. 

Defendants 
TO: (~arne and address of Defendant) 

James T. Hill 
2005 Defense Base Closure and Realignment Commission 
2521 S. Clark St., Suite 600 
Arlington, VA 22202 

h 
YOU ARE HEREBY SUMMONED and required to serve on PLAINTIFF'S ATTORNEY (name and address) 

Sara J. Finlay, Senior Counsel 
Office of the Attorney General 
Government Operations Division 
PO Box 401 08 
Olympia, WA 98504-01 08 

an answer to the complaint which is served on you with this summons, within 60 days after service 
of this summons on you, exclusive of the day of service. If you fail to do so, judgment by default will be taken against you 
for the relief demanded in the complaint. Any answer that you serve on the parties to this action must be filed with the 
Clerk of this Court within a reasonable period of time after service. 

(By) DEPUTY CLERK 



CIVIL COVER SHEET 
The JS 44 civil cova  sbad aod the information contained hac'i neitha ?lace ykment the fdmg and savice of~kadings or o t h  as by law, except as ptyi+d 

CkrL of urt for the purpose of i~hatu~g ~ ~ d . l r u ~ l o f ~ T b i l f ~ . p p o v s d b y t h e J u d i c i a l C o n f ~ o  theUn~ted h t e i . ~ h l W 4 , i s r e q d f o c t h e u s e o f ~  
e civil docket shed (SEE INSTRUCTIONS ON THE REVERSE OF THE FORM.) 

(b) County of Raidemx of First Listed Plaintiff Thurston 
(EXCEPT IN US. PLAtMlFF CASES) 

(c) Attorney's (Firm Name, A+ .od Telepho~lc Numbs) 

0 I US.Govenmeat 0 3  Fodarlquehtiaa 
PLintiff (U.S. Go- Not a Paty) l n c o r p p R t c d o r ~ P L a  

of Busmcss Ia ibis Statc 

. (a) PLAINTIFFS 
Gregoire, Christine 0. 
Governor of the State of Washington 

0 IlOIIsum= 
0 120 Mrhrc 0 4lOAntittun 

C-mJt- a 480-crsaa 
0 490 cawsatrv 
0 810SdativcScrvicc 
0 8 5 0 s a a K i t l ~  . . 

0 875 Cuctoma Challenge 
12 USC 3410 
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0 891 Agricump.IAch 
a 892EcmamicSt&hthAct 

0 245 Tat Pmduct Ltbility 0 900- ofFcc 
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- 
DEFENDANTS 
See Attached List 
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Tran~fared from 0 6 0 7 Judge6-orn " I Original 0 2 ~ e m o v e d h m  O 3  Ranandcdhrn 0 4 ~ e i i c d o r  05-@x&rid 

Proceedme State CourI llate Cour~ Reo Judemen 
M @ y  

VI. CAUSE OF ACTION Blief of cause: 
Defendants' Air National Guard base closure actions violate U.S. Statutes and U.S. Constitution 

VII. REQUESTED IN 0 CHECK IF THIS IS A CLASS ACTION DEMAND S CHECK YES only if demanded m complaint: 

COMPLAINT: UNDER F.RC.P. 23 JURY DEMAND: a Yes 0 No 

VIII. RELATED CASE(S) 
IF ANY JUDGE DOCKETNUMBER 

DATE SIGNATURE OF A ~ R N E Y  OF RECORD 

~ 7 ~ 0 0 5  
FICE USE ONLY a,@- 

RECEIPT # AMOUNT APPLYING IFP JUDGE MAG. NDGE 



DEFENDANTS 

RUMSFELD, DONALD H., in his official capacity as Secretary of Defense; 
PRINCIPI, ANTHONY J., in his official capacity as Chairman of the Defense Base Closure and 
Realignment Commission; and 
BILBRAY, JAMES H. 
COYLE, PHILLIP E. 
GEHMAN, JR., HAROLD W. 
HANSEN, JAMES V. 
HILL, JAMES T. 
NEWTON, LLOYD W. 
SKINNER, SAMUAL K. and 
TURNER, SUE ELLEN, in their official capacities as members of the Defense Base Closure and 
Realignment Commission, 



UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON 

AT SEATTLE 

CHRISTINE 0. GREGOIRE, Governor of the 
State of Washington, I 

I Plaintiff, 

DONALD H. RUMSFELD, in his official capacity 
as Secretary of Defense; ANTHONY J. PRINCIPI, 
in his official capacity as Chairman of the Defense 
Base Closure and Realignment Commission; and 
JAMES H. BILBRAY, PHILLIP E. COYLE, 
HAROLD W. GEHMAN, JR., JAMES V. 
HANSEN, JAMES T. HILL, LLOYD W. 
NEWTON, SAMUAL K. SKINNER, and 
SUE ELLEN TURNER, in their official capacities 
as members of the Defense Base Closure and 
Realignment Commission, 

COMPLAINT I 

Defendants. J 
l7  // Plaintiff CHRISTINE 0. GREGOIRE, in her official capacity as Governor of the I 
l8  11 State of Washington, by and through her attorney, ROB MCKENNA, Attorney General of 1 
l9 11 the State of Washington, and SARA J. FINLAY, Senior Counsel, submits the following I 
20 11 Complaint against the defendants, DONALD H. RUMSFELD, in his official capacity as 1 
21 11 Secretary of Defense; ANTHONY J. PRINCIPI, in his official capacity as Chairman of the I 
22 11 Defense Base Closure and Realignment Commission; and JAMES H. BILBRAY, PHILLIP I - 

23 (1 E. COYLE, HAROLD W. GEHMAN, JR., JAMES V. HANSEN, JAMES T. HILL, LLOYD I 

COMPLAINT AlTORNEY G- OF WASHINGTON 
Gownmeat Opmtiom Division 

905 Plum St. SE, Bldg. #3 
PO Box 40108 

Olympia, WA 98504-0108 
r - m \  r o L  YLYL 



4m 
capacities as members of the Defense Base Closure and Realignment Commission, as 

I. NATURE OF THE CASE 

1. This case arises out of defendants' attempts, unilaterally and without seeking or 

5 

6 

7 

8 

9 

"associate" with the 92d Air Refbeling Wing at Fairchild Air Force Base in Spokane, 

13 Washington ("Fairchild"); 

obtaining approval fiom the Governor of the State of Washington, to fundamentally change 

units of the Washington Air National Guard under the guise of a recommendation made 

pursuant to the Defense Base Closure and Realignment Act of 1990, as amended, codified at 

10 U.S.C. 8 2687 note (the "BRAC Act"). The challenged recommendation to "Realign 

Fairchild Air Force Base" contains the following four elements, which will hereafter be 

1 0 

11 1 
I 

(b) all eight of the KC-135R aircraft assigned to Washington Air National Guard's 

141" Air Refueling Wing will be "distributed" to an Iowa Air National Guard 

Refbeling Wing; 

(c) the 256' Combat Communications Squadron of the Washington Air National 

Guard currently located at the Four Lakes Communications Station outside Cheney, 

Washington will be "relocated" to Fairchild; and 

collectively referred to as the "Proposed Realignment": 

(a) the 141* Air Refbeling Wing of the Washington Air National Guard will 

20 11 (d) the 242d Combat Communications Squadron of the Washington Air National I 
Guard currently located at Geiger Field in Spokane, Washington will be "relocated" to 

Fairchild. 

2. Plaintiff does not challenge the validity of the BRAC Act. Rather, plaintiff I 

COMPLAINT 

24 

25 

-6 

2 ATK)RNEY GENERAL OF WASHINGTON 
Govanmcclt Opedons Division 

905 Plum St.. SE, Bldg #3 
PO Box 40108 

Olympia. WA 985044108 
I .  r... r n l  .,., 

asserts that without obtaining the consent of the Governor, defendants' Proposed Realignment: 

(a) exceeds their statutory authority under the BRAC Act, (b) is in derogation and violation of 

federal laws independent of the BRAC Act that expressly grant rights to the State of 



4m 

1 11 Washington and its Governor, as Commander-in-Chief of the Washington National Guard, and 

(c) infringes on the right of the State to maintain an organized militia in violation of the Second 

Amendment to the United States Constitution. 

11. JURISDICTION AND VENUE 

5 ' I 3. This is a declaratory judgment action pursuant to 28 U.S.C. 9 2201,2202, and 

lo I 4. Venue is proper in the Western District of Washington under 28 U.S.C. 5 1391 

6 

7 

8 

9 

because the official residence of the Governor of the State of Washington is in the Western I 

Fed.R.Civ.P. 57, that involves the interpretation of provisions of the United States Constitution 

(U.S.C.A. Const. Art 1, § 8, cl. 15 & 16; U.S.C.A Const. Amend. 11) and federal statutes 

(1 0 U.S.C. 5 2687 note; 32 U.S.C. 5 104). Because this case arises under the Constitution and 

laws of the United States, this Court has jurisdiction pursuant to 28 U.S.C. 133 1. 

l4 I1 5. Plaintiff, Christine 0. Gregoire, is Governor of the State of Washington and I 

12 

-131 

brings this action in her official capacity and on behalf of the State. Pursuant to the 

Constitution and laws of the State of Washington (Article 111, 9 8 and RCW 38.08.020), 

Governor Gregoire is the Commander-in-Chief of the militia in the state, except when they are 

actively in the service of the United States. 

6. Defendant Donald H. Rumsfeld is the Secretary of the Department of Defense 

of the United States and, pursuant to the BRAC Act is authorized to make recommendations 

for the closure and realignment of military installations in the United States to the Defense 

District of Washington. 

111. PARTIES 

States to be Chairman of the Defense Base Closure and Realignment Commission ("the BRAC 

Commissionyy). He is sued in his official capacity only. 

22 

23 

24 

COMPLAINT 

Base Closure and Realignment Commission, and to implement those recommendations 

ultimately approved. He is sued in his official capacity only. 

7. Defendant Anthony J. Principi has been named by the President of the United 

3 AlTORNEY GENERAL OF WASHINGTON 
Gov-t Operations Division 

905 Plum St, SE, Bldg. #3 
PO Box 40108 

Olympia, WA 985040108 
,-m\ roc * C - r  



8. Defendants James H. Bilbray, Phillip E. Coyle, Harold W. Gehman, Jr., I 
2 1) James V. Hansen, James T. Hill, Lloyd W. Newton, Samuel K Skinner, and I 
3 11 Sue Ellen Turner have been named by the President of the United States to be members of the ( 
4 11 BRAC Commission. They are sued in their official capacities only. I 

11 IV. THE BRAC ACT 1 
11 9. The stated purpose of the BRAC Act is to "provide a fair process that will result I 

7 11 in the timely closure and realignment of military installations inside the United States." BKAC I 
8 1 Act 9 2901(b). 

9 10. As used in the BRAC Act, the term "military installation" is defined as: 

abase, camp, post, station, yard, center, homeport facility for any ship, or other 
activity under the jurisdiction of the Department of Defense, including any 
leased facility. Such term does not include any facility used primarily for civil 
works, rivers and harbors projects, flood control, or other projects not under the 
primary jurisdiction or control of the Department of Defense. 

BRAC Act 9 291 O(4). 

l4 11 1 1. As used in the BRAC Act, the term "realignment" includes: I 
any action which both reduces and relocates functions and civilian personnel 

16 
positions but does not include a reduction in force resulting from workload 
adjustments, reduced personnel or funding levels, or skill imbalances. 

1 7 (1 BRAC Act 9 29 1 O(5). 

12. Pursuant to the BRAC Act ($9 2903, 2913, 2914(a)), the Secretary of the I 
19 11 Department of Defense was required to publish in the Federal Register and transmit to the I 

congressional defense committees and the BRAC Commission a "list of the military 
2o " I 
21 1) installations inside the United States that the Secretary recommends for closure or I 
22 11 realignment" consistent with the BRAC Act, the force-structure plan and military value and I 
23 11 other criteria established thereunder. Defendant Rurnsfeld submitted his BRAC I 
24 1 recommendations to the BRAC Cornmission on May 13,2W5, and published his BRAC list in I 

the May 16,2005 Federal Register. 

ATTORNEY GENERAL OF WASHINGTON 
Go-t o p a a t i ~ l l ~  Division 

905 Plum St., SE, Bldg. #3 
PO Box 40108 

Olympia, WA 98504-0108 
. . - - - - - - - - 



JL 
13. Defendant Rumsfeld's BRAC recommendations included the Proposed I 

Realignment an issue in this case. 

3 I 14. Pursuant to the BRAC Act ($9 2903, 2914), the BRAC Commission is 

empowered to consider the recommendations of the Secretary of Defense and make 

recommendations to the President of the United States for the closure and realignment of 

military installations consistent with the BRAC Act. 

15. The BRAC Commission met in an open meeting on August 24,25,26 and 27, 

2005 to consider and make the base closure and realignment recommendations it would 

forward to the President by September 8,2005. 

16. On August 26, 2005, the BRAC Commission voted to adopt defendant 

Rumsfeld's Proposed Realignment. The BRAC Commission is expected to forward its 

recommendations for military installation closure and realignment to the President by 

13 September 8,2005, including the Proposed Realignment. 
l2 I 

17. Pursuant to the BRAC Act ($5 2903, 2914), the President has until 

15 September 23,2005, to approve or disapprove the BRAC Commission's recommendations. l4 R 
18. If the President disapproves any of the BRAC Commission's recommendations, 

the BRAC Commission has until October 20, 2005 in which to transmit revised 

recommendations to the President. BRAC Act $8 2903,29 14. 

19. If the President disapproves the revised recommendations, the 2005 BRAC 

process is terminated. BRAC Act $8 2903,29 14. 

20. If the President approves either the original or revised recommendations, he 

must send the approved list and his certification to Congress. If the President approves a 

revised list, his approval and certification to Congress must occur by November 7, 2005. 

BRAC Act $ 2903,2914. 

21. If Congress does not enact a resolution disapproving the approved 

recommendations within 45 legislative days after receiving them fiom the President, defendant 

COMPLAINT ATTORNEY GENERAL OF WASHINGTON 
Gommment Opazdions Division 

905 Plum St., SE, Bldg. #3 
PO Box40108 

Olympia, WA 98504-0108 
,-*A. .-A, -,-, 



Rurnsfeld must close and realign all military installations as recommended. BRAC 

Act $2904(a). 

V. NATURE OF THE NATIONAL GUARD 

22. The National Guard has a dual nature, comprising both units of state militias 

and a part of the federal armed forces when those units are called into federal service. The 

National Guard is the modern militia reserved to the States by Art. I, 8, cl. 15, 16 of the 

United States Constitution. The Washington National Guard constitutes a portion 01' the 

reserve component of the armed forces. 

23. States have the right to control the National Guard when not in federal service. 

Members of the National Guard serve in the state militia under the command of the Governor 

unless they are called into federal service. 

24. The National Guard is the only military force shared by the states and the 

federal government, and ready to carry out missions for both state and federal purposes. 

25. The balance struck by Congress between the federal and state nature of the 

National Guard is reflected in the various statutes requiring the consent of the Governor for 

16 

17 

18 

19 

23 11 Proposed Realignment: I 

decisions which change the personnel and forces available for state duties and .the way in 

which such consent is obtained. 

26. Currently and during the BRAC process, the Washington Air National Guard's 

14 1 *, 256& and 242d units have not been federally mobilized into Title 10 federal status. 

20 

2 1 

22 

24 II Fairchild Air Force Base, WA I 

VI. THE PROPOSED REALIGNMENT 

27. Included in defendant Rurnsfeld's base closure or realignment list was the 

following recommendation regarding Fairchild Air Force Base and referred to herein as the 

Recommendation: Realign Fairchild Air Force Base, WA. The 141a Air 
Refueling Wing (ANG) will associate with the 92d Air Refueling Wing at 

COMPLAINT 6 ATIDRNEY GENERAL OF WASHINGTON 
Govanmat Division 

905 Plum St.. SE, Bldg. #3 
PO Box 40108 

Olympia, WA 98504-0108 
. - - - . - - - - - - - 

~ - - 



Fairchild Air Force Base, and the 141' Air Refueling Wing's eight KC-135R 
aircraft are distributed to the 185" Air Refueling Wing (ANG), Sioux Gateway 
Airport Air Guard Station, Iowa. The 256& Combat Communications Squadron 
and 242d Combat Communications Squadron, which are ANG geographically 
separated units at Four Lakes and Spokane, are relocated into available facilities 
at Fairchild Air Force Base. 

11 70 FR 28046, May 16,2005. See Exhibit A. 

ti I1 28. The BRAC Commission voted to approve the basic elements of the Proposed 

11 Realignment and include the recommendation in its report to the President for the 2005 closure 

11 or realignment of military installations pursuant to the BRAC Act. 

H 29. It is expected that the BRAC Commission's report to the President due by 

lo II September 8,2005 will include a recommendation on the Proposed Realignment substantially 

11 11 similar to the language contained in defendant Rumsfeld's list as published in the Federal 

the consent of Governor Gregoire to the Proposed Realignment. 

15 l4 I 3 1. At no time during the BRAC process did any of the defendants request or obtain 

12 
h 13 

Register. 

30. At no time during the BRAC process did any of the defendants request or obtain 

16 

17 

18 

19 

1 24 1) [ B U C  Commission] to realign the Washington Air National Guard's 141' Air Refueling I 

the consent of Governor Gregoire to make a change in the location, branch, organization or 

allotment of the 141' Air Reheling Wing or its KC-1 35s, the 256' Combat Communications 

Squadron, the 242d Combat Communications Squadron, or any unit of the Washington Air 

National Guard. 

20 

2 1 

22 

23 

Wing" and stated she "emphatically [did] not consent to the realignment of the 141' Air 

32. If the Governor had been requested during the BRAC process to consent to the 

Proposed Realignment, Governor Gregoire would not have done so. 

33. By letter dated August 9, 2005 to defendant Rumsfeld, Governor Gregoire 

expressed her "strong objections to the Department of Defense's recommendations to the 

COMPLAINT ATTORNEY GENERAL OF WASHINGTON 
Govnnment Opaations Division 

905 Plum 8. SE, Bldg. #3 
PO Box40108 

Olympia, WA 985044108 



Reheling Wing or the removal, relocation, or reassignment of the 141d's unit equipped 

primary assigned KC-1 35 aircraft." See Exhibit B. 

34. Governor Gregoire advised defendant Rumsfeld that his "recommendations 

violate 10 U.S.C. 6 18238 and 32 U.S.C § 104(c) which require the Governor's consent for 

such actions." See Exhibit B. 

35. As stated by Governor Gregoire in her letter to defendant Rumsfeld, his 

"proposal materially interferes with, and violates, the right of the state of Washington to 

8 maintain an organized state militia pursuant to the Second Amendment to the United States 

9 Constitution." See Exhibit B. I 
July 14, 2005 recognizing that the BRAC Act did not authorize a change in the branch, 

organization or allotment, or relocation or withdrawal of a National Guard unit without the 

11 
lo  1 

14 1 consent of the Governor where the unit was located. I 

36. In recommending the Proposed Realignment, the BRAC Commission 

contravened the legal advice provided by its own legal counsel in a memorandum dated 

15 

16 

17 

18 

Associating: the 141" Air Refueling Wing 

37. The first portion of the Proposed Realignment would "associate" Washington 

Air National Guard's 14 1 st Air Refbeling Wing with the Air Force's 92d Air Refbeling Wing 

at Fairchild. 

19 

20 

21 

COMPLAINT 

38. In his Federal Register notice, Defendant Rumsfield does not define or explain 

what is meant by his recommendation that the Washington Air National Guard's 141" Air 

Refbeling Wing "associate" with the 92d Air Refbeling Wing. The BRAC Commission also 

22 

23 

24 

,6 

8 ATTORNEY GENERAL OF WASHINGTON 
&vetnment Operations Division 

905 Plum St, SE, Bldg. #3 
PO Box 40108 

Olympia, WA 98504-0108 

does not define the term "associate". 

39. The 141* Air Refbeling Wing is a Washiigton Air National Guard unit located 

entirely within the State of Washington, at Fairchild. 

40. The 141" Air Refueling Wing is a self-sustaining unit used for both federal and 

state missions. Members of the 141" have engaged in international, national, regional, state 



' and local missions, including homeland security and emergency response activities. The 14 1 " 
has been ordered into state active duty status by prior governors of the State to respond to the 

eruption of Mount St. Helens, floods, fires and ice storms within the state, and to support local 

law enforcement. 

41. If the 141S' Air ~ e f u e l i n ~  Wing were to "associate" with the Air Force's 92d Air 

Refueling Wing, it would be blended into the Air Force's 92d Air Refueling Wing, become 

1 Distributin~ the 141L''s KC-135s 

42. The second portion of the Proposed Realignment recommends that all eight of 

7 

8 

9 

subject to the operational control of the Air Force and its 92d Air Refbeling Wing, and neither 

the Governor nor the Adjutant General of the Washington Military Department would maintain 

operational control over the day to day operations of the 141"'. 

43. This recommendation would leave the Washington Air National Guard without 

15 any primary authorized fixed wing aircraft. 
l4 # 
l2 1 IA 13 

44. Without its eight KC-135R aircraft, the Washington Air National Guard's I 

the 141" Air Refueling Wing's primary authorized aircraft be "distributed" to an Iowa Air 

National Guard Refueling Wing. 

17 ability to control required aircraft training missions is eliminated, its ability to maintain air II I 
crew readiness is restricted, and its ability to recruit and retain officers and enlisted members 

within the Washington Air National Guard is substantially reduced. 

2o I 45. The Proposed Realignment of the 141" would strip the Governor of all direct I 

24 KC-135 aircraft have been integral components of the State's planned response to wildfires, II I 

21 

22 

23 

emergency access to the 141"s KC-135R aircraft for tactical airlift missions in response to 

local, state, regional and national emergencies. In addition to refueling capabilities, the 

KC- 135s can be used to meet transport and cargo needs. The 14 1 Air Refueling Wing and its 

9 ATTORNEY GENERAL OF WASHINGTON 
Govanmat ~ o n s  Divisioa 
905 Plum St., SE, Bldg. #3 

25 

-6 1 
PO Box 40108 

Olympia, WA 98504-0108 .- --. -- - - --- 

floods and other natural disasters in the State. 



(Illllr, 
46. The Proposed Realignment of the 141* would prevent the Governor fiom I 

carrying out the constitutional and statutory responsibilities of her office to provide for public 

safety and the security of the homeland. 

47. In order to provide needed help responding to the devastating effects of 

5 Hurricane Katrina, the Governor has approved use of the KC-135 aircraft and members of the I 
141* Air Reheling Wing. The Governor's September 2, 2005 activation of the Washington 

Air National Guard specifically authorizes use of the KC-135 aircraft. To date, the 141* and 

its KC-135s have moved over 500 National Guard members, 50 tons of cargo and engaged in 

35 flying sorties to New Orleans and Gulfhort in response to Hurricane Katrina, and these 

10 11 numbers will increase. The Proposed Realignment would prevent the Governor fiom I 
1 1 11 extending this type of assistance to states under the National Response Plan and the national I 
12 11 Emergency Management Assistance Compact. - 

Relocating the 256th 

48. The third portion of the Proposed Realignment recommends that Washington 

15 Air National Guard's 256' Combat Communications Squadron, currently wholly located at the 
l4 I 
16 11 Four Lakes Communication Station outside Cheney, Washington, be "relocated" to Fairchild. I 

49. Four Lakes Communications Station is a federally owned facility under license 

to the State of Washington. 

50. Relocating the 256' to Fairchild without the Governor's consent would impair I 
20 11 the Governor's rights and obligations as Commander-in-Chief of the state militia. I 

52. Geiger Field is not a federally owned facility, it is owned by the State of 

2 1 

22 

23 

24 

COMPLAINT 

Relocating the 242d 

51. The fourth portion of the Proposed Realignment recommends that Washington 

Air National Guard's 242nd Combat Communications Squadron, currently wholly located at 

Geiger Field in Spokane, Washington, be "relocated" to Fairchild. 

10 ATTORNEY GENERAL OF WASHINGTON 
Government 0pmition.s Division 

905 Plum St, SE, Btdg. #3 
PO Box 40108 

Olympia. W A  98504-0108 ,..<-. --. ...-. 



rn 
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1 

17 11 attempting to use the BRAC Act as a basis to relocate, withdraw, disband or change the I 

53. Relocating the 242d fiom state-owned land to Fairchild without the Governor's 

consent would impair the Governor's rights and obligations as Commander-in-Chief of the 

state militia, and impair her ability to interact with and access one of her state National Guard 

units. 

VII. FIRST CAUSE OF ACTION 

Exceeds BRAC Act Authority 

54. Plaintiff incorporates by reference and realleges paragraphs 1 through 53, 

inclusive, as though fully set forth herein. 

55. Defendants exceeded their BRAC statutory authority by inappropriately 

attempting to use the BRAC Act as a basis for changing the branch, organization, allotment or 

location of the 141S', 256th and 242d units, and the removal and transfer of the Washington Air 

12 

Idn 13 

14 

15 

16 

18 11 organization of the o n  Air National Guard. I 

National Guard's KC- 135 aircraft. 

56. Defendants exceeded their BRAC statutory authority by inappropriately 

attempting to use the BRAC Act as a basis to determine how a National Guard unit is equipped 

or organized. 

57. Defendants exceeded their BRAC statutory authority by inappropriately 

22 II 59. Defendants' recommendations to relocate the 256& unit and the 242d unit are I 

19 

20 

21 

58. Defendants' recommendations to "associate" the 141* unit and "distribute" the 

KC-135s assigned to it are not recommendations for the closure or realignment of a military 

installation under the BRAC Act, and do not meet the BRAC Act definitions and criteria 

COMPLAINT 

23 

24 

25 
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not recommendations for the closure or realignment of a military installation under the BRAC 

Act, and do not meet the BRAC Act definitions and criteria. 

60. Pursuant to 28 U.S.C. $ 2201 and F4.R.Civ.P. 57, plaintiff requests a 

Declaratory Judgment declaring that defendants do not have the authority under the BRAC Act 



4-4 
1 11 to recommend the Proposed Realignment; that the Proposed Realignment exceeds defendants' I 

authority under the BRAC Act; that defendant Rurnsfeld may not implement the Proposed 

3 Realignment; and M e r  declaring that the Proposed Realignment is null and void. I 
61. Pursuant to 28 U.S.C. 8 2202, plaintiff requests such M e r  relief as necessary 

to protect and enforce Governor Gregoire's rights as Governor of the State of Washington and 

I as Commander-in-Chief of the Washington National Guard. 

MII. SECOND CAUSE OF ACTION 

Violates 32 U.S.C. 6 104 

62. Plaintiff incorporates by reference and realleges paragraphs 1 through 61, 

inclusive, as though l l l y  set forth herein. 

63. Pursuant to 32 U.S.C. 8 104(a), "[elach State . . . may fix the location of the 

14 11 allotment of a unit located entirely within a State may be made without the approval of its I 

12 

-13 I units and headquarters of its National Guard". 

64. Pursuant to 32 U.S.C. 5 104(c), "no change in the branch, organization, or 

1 5 

16 I governor". 

6 5  The State has fixed the locations of the 1415: 256' and 242d units, which are 

17 

18 

19 

23 11 68. Pursuant to 28 U.S.C. 2201 and Fed.R.Civ.P. 57, plaintiff 'requests a I 

units located entirely with the State. 

66. Defendants' Proposed Realignment would change the location, branch, 

organization andlor allotment of the 141a, 256' and the 242d, and the Governor has not granted 

20 

2 1 

22 

24 11 Declaratory Judgment declaring that defendants' Proposed Realignment, without first I 

her approval for such actions. 

67. Defendants' Proposed Realignment, without gubernatorial consent, violates 

32 U.S.C. 8 104. 

COMPLAINT 

25 

h. 3 I 
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obtaining Governor Gregoire's approval, violates 32 U.S.C. 5 104; that defendant Rumsfeld 



4 n  
1 I( may not implement the Proposed Realignment; and futther declaring that the Proposed I 
2 11 Realignment is null and void. I 

69. Pursuant to 28 U.S.C. 9 2202, plaintiff requests such fUrther relief as necessary I 
4 11 to protect and enforce Governor Gregoire's rights as Governor of the State of Washington and I 
5 ( as Commander-in-Chief of the Washington National Guard. 1 

IX. THIRD CAUSE OF ACTION I 
Violates the Second Amendment 

70. Plaintiff incorporates by reference and realleges paragraphs 1 through 69, 

inclusive, as though klly set forth herein. 

71. Under the Constitution of the United States, authority over the military is I 
11 (1 divided between the federal and state government. U.S.C.A. Const. Art. 1, 8 8. The Second I 

l4 11 The guarantee of the Second Amendment regarding states' rights to a well-regdated militia I 

12 

A 13 

15 11 was made for the purpose of assuring the continuation and effectiveness of state militia. I 

Amendment states: "A well regulated militia, being necessary to the security of a free state, the 

right of the people to keep and bear arms, shall not be idiinged." U.S.C.A. Const. Amend. 11. 

l6 11 72. Defendants' Proposed Realignment would infiinge upon the State's I 
constitutional right to maintain a well regulated militia, and violates the Second Amendment. I 

73. Pursuant to 28 U.S.C. 9 2201 and Fed.R.Civ.P. 57, plaintiff requests a 

19 Declaratory Judgment declaring that defendants' Proposed Realignment is unconstitutional; II I 
20 (1 that defendant Rumsfeld may not implement the Proposed Realignment; and M e r  declaring I 
21 11 that the Proposed Realignment is null and void. I 
22 ll 74. Pursuant to 28 U.S.C. 9 2202, plaintiff requests such fiuther relief as necessary 1 
23 11 to protect and enforce Governor Gregoire's rights as Governor of the State of Washington and I 
24 1) as Commander-in-Chief of the Washington National Guard. 

COMPLAINT A'ITORNEY GENERAL. OF WASHINGTON 
Govanmeat Opedoas Division 
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11 X. PRAYER FOR RELIEF I 
11 WHEREFORE, Plaintiff prays that judgment be entered in its favor and against I 

3 11 defendants and that the Court grant the following relief: I 
A. An Order declaring that defendants' Proposed Realignment exceeds their I 

5 11 statutory authority under the BRAC Act, is null and void, and shall not be implemented; I 
11 B. An Order declaring that the defendants' Proposed Realignment violates I 

32 U.S.C. $ 104, is null and void, and shall not be implemented; I 
"I C.  An Order declaring that the defendants' Proposed Realignment violates the I 
9 (1 Second Amendment to the United States Constitution, is null and void, and shall not be ( 

10 1) implemented; I 
l 1  11 D. An Order awarding plaintiff costs, fees and other expenses incurred in pursuing I 

this litigation, pmuant to 28 U.S.C. 8 2412 and any other applicable statute; and 

13 l2 I E. Further Orders providing such additional legal or equitable relief as this Court 

Respectfblly submitted, 

15 l4 I 
ROB MCKENNA 
Attorney General 

may deem just and proper. 

DATED this f i  day of September, 2005. 

I 

Senior Counsel 
Attorneys for Plaintiff 

COMPLAINT ATTORNEY GENERAL OF WASHINGTON 
Govanment Opedoos Division 

905 Phun St. SE, BMg. #3 
PO Box 40108 

Olympia, WA 98504-0108 



EXHIBIT A 

28046 Federal Register IVol. 70, No. 93 /Monday, May 16, 2005 /Notices 

Ellington Air Guard Station, TX Moines International Airport Air Guard realigning RSS positions from Hickam 
Recommendation: Realign Ellington Station, IA (six aircraft); 482d Fighter Air Force Base and Sembach, Germany 

Field Air Guard Station, The 147th Wing Homestead Air Reserve Base, FL (non-BRAC as well as 
Fighter Wing's F-16s (15 air&) will (three aircraft) and to backup inventory base-level Logistics Readiness Squadron 
retire. The wing's expeditioqary combat (six ahcraft). Richmond International (LRS) positions from Luke Air Force 
support (EU) elements will remain in Airport Air Guard Station real roperty Base. 
place. Ellington retains the capability to accountability d l  transfer to i e  Mobilify Air Forces (W): Establish a 
support the Homeland Defense mission. Department of the Army. The 192d MAF LSC at Scott Air Force Base by 
The 272d Engineering Installation Fighter Wing's manpower will associate realigning RSS positions from Hurlburt 
Squadron, an ANG geographically with the 1st Fighter Wing. Realign Des Field and Sembach (non-BRAC 
separated unit moves into available Moines International Airport Air Guard programmatic) and LRS positions from 
space on Ellington. Station, IA. The F-16 ahraft currently Little Rock Air Force Base and Altus Air 

assigned to the 132d Fighter Wing at Force Base. 
Lackland Air Force Base, TX Des Moines are redistributed to the FloO Engine C e n ~ z e d  Intermediate Recommendation: Realign Lackland 180th Fighter Wing, Toledo Express Repair Facilities 
Air Force Base, TX. Relocate the Airport Air Guard Station, OH (nine 
Standard Air Munitions Package aircraft) and 138th Fighter Wing, Tulsa Recommendation: Langle~ 
(STM)/Standard Tank, Rack. International Airport Air Guard Station, Air Force Base, VA; T~ndall  Air Force 
Adaptor, and Pylon Packages (STRAPP) OK (six aircraft). Base, FL; and Jacksonville International 
function from Lackland Air Force Base, 
Medina Annex to McConnell Air Force 
Base. KS, and transfer the mission to the 
Air National Guard. 

Hill Air Force Base, UT Edwards Air 
Force Base, CA* Mountain Home Air 
Force Base, ID8 ~ u k e  Air Force Base. AZ. 
and Nellis Air Force Base, NV 

Recommendation: Realign Hill Air 
Force Base, UT. Distribute the 419th 
Fighter Wing F-16s to the 482d Fighter 
WQ, Homestead Air Reserve Base, FL 
(six aircraft) and the 301st Fighter Wing, 
Naval Air Station Joint Reserve Base 
Fort Worth, TX (nine h a f t ) .  The 
AFMC F-16s at Hill will remain in 
place. Realign Edwards Air Force Base, 
CA; Mountain Home Air Force Base, ID; General Mitchell Air Station, . 
and Luke Air Force Base, AZ, by 

Recommendation: Realign Maxwell 
WI Air Force Base, AL; Naval Air Station 

relocating base-level LANTIRN Meridian, MS, and Naval Station 
intermediate maintenance to Hill, Recommendation: Close General Newport, RI, by relocating religious 
establishing a Centralized Intermediate Mitchell Air Reserve Station (ARS). training and education to Fort Jackson, 
Repair Facility (CIRF) for Low Altitude Distribute the eight G130H aircraft of sc a joint Center of 
Navigation and Targeting Intiwed for the 440th Airlift Wing to the 94th Airlift hiellence for religious training and 
Night (LANTIRN) pods at Hill. Realign Wing (AFR), Dobbins Air Reserve Base education. 
Naval Air Station Joint Reserve Base (ARB), GA (four aircraft) and to the 
Fort Worth, TX, and Nellis Air Force 314th Airlift Wing, Little Rock Air Force Joint Center of &cellence for 
Base. NV, by relocating base-level FIIO Base, AR (four aircraft). Realign the Training 
engine intermediate maintenance to 440th Airlift Wing's operations, Recommendation: Realign Lackland 
Hill, establishing a CIRF for F l i o  maintenance and Expeditionary Combat Air Force Base, IX, by relocating 
engines at Hill. Support (ECS) manpower to Fort Bragg. Culinary Training to Fort Lee, VA, 
Langley Air Force Base. VA NC. Air National Guard units at establishing it as a Joint Center of 

Mitchell are unaffected by this Excellence for Culinary Training. 
Recommendation: Realign Langley recommendation. 

Air Force Base, VA. Realign base-level Prime Power to Fort Leonard Wood, MO 
F-15 avionics intermediate maintenance Air Logistics Support Centers Recommendation: Realign Fort 
h m  Langley Air Force Base to Tyndall Recommendation: Realign Altus Air Belvoir, VA, by relocating Army Prime 
Air Force Base, FL, by establishing a Force Base, OK; Hickam Air Force Base, Power School training to Fort Leonard 

. Centralized Intermediate Repair Facility III; Hurlburt Field, Langley Air Wood, MO. 
(CIRF) at Tyndall Air Force Base, FL, for Force Base, VA; Little Rock Air Force 
F-15 avionics. Base, AR; Luke Air Force Base, AZ; and Undergraduate and Navigator 

Scott Air Force Base, IL. Establish Air Trw 
Richmond Air Guard Station* vA1 and Force Logistics Support Centers WCs) ~ecommendation: Realign Moody Air Des Moines International Air i t  Langley Air Force Base and Scott Air Force Base, GA, as follows: relocate the 
Guard Station, IA Force Base by combining five major Primary Phase of Fixed-wing Pilot f i  Recommendation: Realign Richmond command WJCOM) Regional supply Tnlning to Columbus Air Force Base, 
International Airport Air Guard Station, Squadrons (RSS) into two LSCs. MS, Laughlin Air Force Base, TX, and 
VA. Distribute the 192d Fighter Wing's Combat Air Forces (CAF): Establish a Vance Air Force Base, OK; relocate 
F-16s to the 132d Fighter Wing, Des CAF LSC at Langley Air Force Base by Introduction to Fighter Fundamentals 

Faad Air Force Base, WA 
': 

Recommendation: Realign Fairchild 
Air Force Base, WA. The 14lst Air 
Refueling Wing (ANG) will associate 
vvith the 92d ~ i r  Wing at 
F-hild Air Force Base, and the 141st 
~ i ,  Refueling wingss eight G 1 3 5 R  
aircraft are distributed to the 185th & 
Refueling Wing (ANG), Sioux Gateway 
Airport Air Guard Station, IA. The 
256th Combat Communications 
Squadron and 242d Combat 
Communications Squadron, which an, 
ANG geographically separated units at 
Four Lakes and Spokane, are relocated 
into available facilities at ~ a w d  fi 
Force Base. 

Airport Air Guard Station, EL. Establish 
a Centralized Intermediate Repair 
Facility (CIRF) for Fl00 engines at 
Seymour Johnson Air Force Base, NC by 
realigning base-level F ~ O O  engine 
intermediate maintenance fkom Langley 
Air Force Base. Establish a CIRF for 
FlOO engines at New Orleans Air 
Reserve Station, LA (Air National Guard 
unit) by realigning base-level FlOO 
engine intermediate maintenance fkom 
Tyndall Air Force Base and Jacksonville 
Air Guard Station. 

and mngloht  (=ross- 
sedce c~~~ ~ ~ ~ ~ ~ ~ ~ ~ d ~ t j ~ ~ ~  
Joint Center of hceilence for Religious 
Training & Education 



OFFICE OF THE COVERNOR 
BW 4Wf@ €3&@$ WWhfW 9 8 ~ ~  Is$@ 733-611#r * w&-&,~o* 

The Honorable Doadd H. R d l d  
Secretary of Defense 
I000 Ddmse Pentagoa 
W-ngton, DC 20301 - 1000 

Dear Mr. Secretary: 

I writing to express my strong objections to tbe D e m e n t  of Defense's recommendations 
to the Base Realignment and Closure (BRAC) Commission to realign the Washington Air 
National Guard's 14lSt Air ~efuelhg Wing. If approved, the p r o w l  would remove and 
transfer the unit's eight dt equipped primary assigned KC-135 aircraft from Fairchild Air Force 
Base in Washington State to Sioux Gateway Airport AGS, Iowa. 

If accepted by the BRAC Commission, these actions would, in effect, strip me of all direct 
emergency access to the unit's KC-1 35 a i r d  f ~ r  tactical airlift missions in response to state, 
regional, and national emergencies. It would prevent me - and all those who succeed me as I 

Governor of the state of Washington - fiomowrrying out the wn&tutioml and statutory i 
respnsibilfties of my office to provide for public ssfety and the security of the homeland, 
including extending assistance to other states under the National Response Plan and the national i 
Emergency Management Assistsace Compact. : 

The Air Forcejs programmatic &an- for the 1416' Air Refueling Wing go far beyond the letter 
and intent of the Defense Base Closure and Realignment Act of 1990, as amended. The unit 
reorganization and aircraft m ~ s s i p e n t  rewmmemWom weru: submitted to the BRAC 
Commissiun witbout my prior n&-w to, OX' ~.osu1.taoiaa *th, me or Mqjor mned Timothy J. 
Lowenberg, Adjutant General of  thc? StrtB dWBshhgton. 

These femmmendlitions violate! 10 U.5.C. Wt3on 18238 and 32 U.S.C. Sgotia 1Qsya) which 
muia .the Governor's cmseni for srxCb acdoas. 1 e q b a t i d y  do not conserlt to the 
m a l i ~ &  of the I41* Air RefWIing Whg @the =OM, relowtion, or ~ i g n m e n t  of the 
141*'s utlit quippsd primary ma!@& KG1 35 The pmposltl rntttwially interferes with, 
and vidi~tss, the dght d&e state d W & w  ta zmhtah an cap.&& state d&i pmwnt 
to the Second hafid#e;nt to the W r i i M  Sfares C%r!st%Mim 

-Mqg&n 

EXHIBIT 



Rvausnt to the &n?g~iq authodder, the aotim pmpsed by the DepaiW%?nt of lk&me oaMot 
prmd I resw the right to fib suit, if~ewwq, to compel the Departmentis compliw 
&& &@ up$. f 4 s r ~ h l ~ 0 ~  ;Imd f:ead& ~k$Uk& 

hthohy J. Prinoipi, Chir, B M C  Co@ssiw 
The I3omrab1e.Mariw. C3ri$swil, U.S. 36nate 
The Honorable Paw Mumy, U.S. Senate 
The Honorable Brian Bbird, U.S. Howe of Representatives 
The Honorab1,e Norm Di&ss U.S. Rouse of Repnssentatives 
The Honor8bIe Richard Bastings, U.S. House of Representatives 
The Honorable Jay b lee ,  U.S. House of Rqresentatives 
The Honorable R i ~ k  Lame& U.S. H o w  of Representatives 

n The Homrhle Jioo McDermott, U.S. House of Representatives 
The Honorable Cathy MeMorris, U.S. House of Representatives 
The Honorable Dave Reichert, U.S. House of Representatives 
The Honorable Adam Smith, U.S. House of Representatives 
The Honorablcs Mike Huckahee, Chair, National Governors Association 
Doug Clapp, Oilice of the Governor 



*A0 440 (Rev. 8/01) Summons in a Civil Action 

A UNITED STATES DISTRICT COURT 
Western District of  Washington 

CHRISTINE 0 .  GREGOIRE, Governor of the 
State of Washington, 

Plaintiff, 

v. 
SUMMONS IN A CIVIL CASE 

DONALD H. RUMSFELD, in his official ca~acitv as 
Secretary of Defense; ANTHONY J. PRINCIPI,.~~ his 
official capacity as Chairman of the Defense Base 
Closure and Realignment Commission; and JAMES H. 
BILBRAY, PHILLIP E. COYLE, HAROLD W. 5 5 5 8 P; - j&~ 
GEHMAN, JR., JAMES V. HANSEN, JAMES T. HILL, 
LLOYD W. NEWTON, SAMUAL K. SKINNER, and 
SUE ELLEN TURNER, in their official capacities as members 
of the Defense Base Closure and Realignment Commission, 

Defendants. 
TO: (~ame and address of Dcfgdant) 

Lloyd W. Newton 
2005 Defense Base Closure and Realignment Commission 
2521 S. Clark St., Suite 600 
Arlington, VA 22202 

4- 
YOU ARE HEREBY SUMMONED and required to serve on PLAINTIFF'S ATTORNEY (nameand address) 

Sara J. Finlay, Senior Counsel 
Office of the Attorney General 
Government Operations Division 
PO Box 401 08 
Olympia, WA 98504-01 08 

an answer to the complaint which is served on you with this summons, within 60 days after service 
of this summons on you, exclusive of the day of service. If you fail to do so, judgment by default will be taken against you 
for the relief demanded in the complaint. Any answer that you serve on the parties to this action must be filed with the 
Clerk of this Court within a reasonable period of time after service. 

BXUCE RIFKIN 
LERK DATE 

,.---. 

(By) DEPUIY CLERK 
_2& 6 u  
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Roceedin~ State C llate Litieation 
M a g i y e  
Judemen 

VI. CAUSE OF ACTION of 
Defendants' Air National Guard base closure actions violate U.S. Statutes and U.S. Constitution 

VII. REQUESTED IN a CHECK IF THIS IS A CLASS ACTION DEMAND S CHECK YES only if demanded in complaint: 
COMPLAINT: UNDER F.RC.P. 23 JURYDEMAND: 0 Yes O N 0  

MII. RELATED CASE(S) 
IF ANY 

(See inshuctions): 
JUDGE DOCKET NUMBER 

DATE SIGNATURE OF A ~ R N E Y  OF RECORD 

FICE USE ONLY 

RECEIPT # AMOUNT APPLYING IFP JUDGE MAG. JUDGE 



1 -  DEFENDANTS 

RUMSFELD, DONALD H., in his official capacity as Secretary of Defense; 
PRINCIPI, ANTHONY J., in his official capacity as Chairman of the Defense Base Closure and 
Realignment Commission; and 
BILBRAY, JAMES H. 
COYLE, PHILLIP E. 
GEHMAN, JR., HAROLD W. 
HANSEN, JAMES V. 
HILL, JAMES T. 
NEWTON, LLOYD W. 
SKINNER, SAMUAL K. and 
TURNER, SUE ELLEN, in their official capacities as members of the Defense Base Closure and 
Realignment Commission, 



UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON 

AT SEATTLE 

CHRISTINE 0. GREGOIRE, Governor of the 
State of Washington, I 

Plaintiff, 

I DONALD H. RUMSFELD, in his official capacity 
as Secretary of Defense; ANTHONY J. PRINCIPI, 
in his official capacity as Chairman of the Defense 
Base Closure and Realignment Commission; and 
JAMES H. BDLBRAY, PHILLIP E. COYLE, 
HAROLD W. GEHMAN, JR., JAMES V. 
HANSEN, JAMES T. HILL, LLOYD W. 
NEWTON, SAMUAL K. SKINNER, and 
SUE ELLEN TURNER, in their official capacities 
as members of the Defense Base Closure and 
Realignment Commission, 

COMPLAINT 

l6 11 Defendants. I 

l7 11 Plaintiff CHRISTINE 0. GREMIRE, in her official capacity as Governor of the 

11 State of Washington, by and through her attorney, ROB MCKENNA, Attorney General of 

l9 11 the State of Washington, and SARA J. FINLAY, Senior Counsel, submits the following 

20 11 Complaint against the defendants, DONALD H. RUMSFELD, in his official capacity as 

21 11 Secretary of Defense; ANTHONY J. PRINCIPI, in his official capacity as Chairman of the 

22 11 Defense Base Closure and Realignment Commission; and JAMES H. BILBRAY, PHILLIP 

COMPLAINT 

24 

ATTORNEY GENERAL OF WASHINGTON 
Go-t Opaations Division 

905 Plum St. SE, Bldg. #3 
PO Box 40108 

Olympia, WA 985044108 
s-cn\ roc *cyc 

W. NEWTON, SAMUAL K. SKINNER, and SUE ELLEN TURNER, in their official 



A 
capacities as members of the Defense Base Closure and Realignment Commission, as 

I. NATURE OF THE CASE 

4 1. This case arises out of defendants' attempts, unilaterally and without seeking or 

obtaining approval fkom the Governor of the State of Washington, to fbndarnentally change 

units of the Washington Air National Guard under the guise of a recommendation made 

pursuant to the Defense Base Closure and Realignment Act of 1990, as amended, codified at 

10 U.S.C. 5 2687 note (the "BRAC Act"). The challenged recommendation to "Realign 

Fairchild Air Force Base" contains the following four elements, which will hereafter be 

collectively referred to as the "Proposed Realignment": 

(a) the 141* Air Refueling Wing of the Washington Air National Guard will I 
"ass~ciate'~ with the 92d Air Refueling Wing at Fairchild Air Force Base in Spokane, 

Washington ("Fairchild"); 

14 // (b) all eight of the KC-135R aircraft assigned to Washington Air National Guard's I 
141n Air Refbeling Wing will be "distributed" to an Iowa Air National Guard 

Refueling Wing; 

(c) the 256'b Combat Communications Squadron of the Washington Air National 

Guard currently located at the Four Lakes Communications Station outside Cheney, 

Washington will be "relocated" to Fairchild; and 

(d) the 242& Combat Communications Squadron of the Washington Air National 

Guard currently located at Geiger Field in Spokane, Washington will be "relocated" to 

Fairchild. 

23 11 2. Plaintiff does not challenge the validity of the BRAC Act. Rather, plaintiff I 
24 11 asserts that without obtaining the consent of the Governor, defendants' Proposed Realignment: I 

(a) exceeds their statutory authority under the BRAC Act, (b) is in derogation and violation of 

federal laws independent of the BRAC Act that expressly grant rights to the State of 

2 ATTORNEY GENERAL OF WASHINGTON 
Govanmcnt Operations Division 

905 Plum St., SE, Bldg. #3 
PO Box 40108 

Olympia, WA 98504-0108 
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n 
1 # Washington and its Governor, as Commander-in-Chief of the Washington National Guard, and 

2 1 (c) hfiinges on the right of the State to maintain an organized militia in violation of the Second I 

Fed.R.Civ.P. 57, that involves the interpretation of provisions of the United States Constitution 

(U.S.C.A. Const. Art 1, 5 8, cl. 15 & 16; U.S.C.A Const. Amend. II) and federal statutes 

3 

4 

5 

Amendment to the United States Constitution. 

II. JURISDICTION AND VENUE 

3. This is a declaratory judgment action pursuant to 28 U.S.C. 4 2201, 2202, and 

District of Washington. 

8 

9 

10 

11 

111. PARTIES 

5. Plaintiff, Christine 0. Gregoire, is Governor of the State of Washington and 

brings this action in her official capacity and on behalf of the State. Pursuant to the 

Constitution and laws of the State of Washington (Article 111, $ 8 and RCW 38.08.020), 

(10 U.S.C. 8 2687 note; 32 U.S.C. 8 104). Because this case arises under the Constitution and 

laws of the United States, this Court has jurisdiction pursuant to 28 U.S.C. 133 1. 

4. Venue is proper in the Western District of Washington under 28 U.S.C. 8 1391 

because the official residence of the Governor of the State of Washington is in the Western 

Governor Gregoire is the Commander-in-Chief of the militia in the state, except when they are I 
18 11 actively in the service of the United States. I 

l9 11 6. Defendant Donald H. Rumsfeld is the Secretary of the Department of Defense 

22 Base Closure and Realignment Commission, and to implement those recommendations I 
21 I 

ultimately approved. He is sued in his official capacity only. 

24 7. Defendant Anthony J. Principi has been named by the President of the United 

of the United States and, pursuant to the BRAC Act is authorized to make recommendations 

for the closure and realignment of military installations in the United States to the Defense 

States to be Chairman of the Defense Base Closure and Realignment Commission ("the BRAC 

Commission7'). He is sued in his official capacity only. 

COMPLAINT 3 A?TORNEY GENERAL OF WASHINGTON 
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(LI 
11 8. Defendants James H. Bilbray, Phillip E. Coyle, Harold W. Gelman, Jr., 1 

2 1/ lames V Hansen, James T. Hill, Lloyd W. Newton, Samuel K. S w a ,  and I 
3 11 Sue Ellen Turner have been named by the President of the United States to be members of the ( 
4 1 BRAC Commission. They are sued in their official capacities only. I 
5 11 IV. THE BRAC ACT I 

9. The stated purpose of the BRAC Act is to "provide a fair process that will result I 
7 11 in the timely closure and realignment of military installations inside the United States." BRAC I 
8 (1 Act 5 2901 (b). I 

10. As used in the BRAC Act, the term "military installation" is defined as: I 
abase, camp, post, station, yard, center, homeport facility for any ship, or other 
activity under the jurisdiction of the Department of Defense, including any 
leased facility. Such term does not include any facility used primarily for civil 
works, rivers and harbors projects, flood control, or other projects not under the 
primary jurisdiction or control of the Department of Defense. 

BRAC Act 29 1 O(4). 

l4 11 1 1. As used in the BRAC Act, the term "realignment" includes: 1 
any action which both reduces and relocates functions and civilian personnel 
positions but does not include a reduction in force resulting &om workload 
adjustments, reduced personnel or h d i n g  levels, or skill imbalances. 

BRAC Act $2910(5). 

l8 11 12. Pursuant to the BRAC Act ($8 2903, 2913, 2914(a)), the Secretary of the I 
19 11 Department of Defense was required to publish in the Federal Register and transmit to the ( 

2o ll congressional defense committees and the BRAC Commission a "list of the military 

21 11 installations inside the United States that the Secretary recommends for closure or I 
22 11 realignment" consistent with the BRAC Act, the force-structure plan and military value and I 
23 11 other criteria established thereunder. Defendant Rurnsfeld submitted his BRAC I 
24 1) recommendations to the BRAC Commission on May 13,2005, and published his BRAC list in 1 

the May 16,2005 Federal Register. 

ATTORNEY GENERAL OF WASHINGTON 
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Am 
13. Defendant Rumsfeld's BRAC recommendations included the Proposed I 

Realignment an issue in this case. 

3 I 14. Pursuant to the BRAC Act ($9 2903, 2914), the BRAC Commission is 

empowered to consider the recommendations of the Secretary of Defense and make 

recommendations to the President of the United States for the closure and realignment of 

16. On August 26, 2005, the BRAC  omm mission voted to adopt defendant 

Rumsfeld's Proposed Realignment. The BRAC Commission is expected to forward its 

6 

7 

8 

9 

military installations consistent with the BRAC Act. 

15. The BRAC Commission met in an open meeting on August 24, 25, 26 and 27, 

2005 to consider and make the base closure and realignment recommendations it would 

forward to the President by September 8,2005. 

12 

(4 13 

l6 11 18. If the President disapproves any of the BRAC Commission's recommendations, I 

recommendations for military installation closure and realignment to the President by 

September 8,2005, including the Proposed Realignment. - 
14 

15 

17. Pursuant to the BRAC Act ($8 2903, 2914), the President has until 

September 23,2005, to approve or disapprove the BRAC Commission's recommendations. 

17 

18 

19 

revised list, his approval and certification to Congress must occur by November 7, 2005. 

24 BRAC Act $ 2903,2914. 
23 I 

the BRAC Commission has until October 20, 2005 in which to transmit revised 

recommendations to the President. BRAC Act $5 2903,2914. 

19. If the President disapproves the revised recommendations, the 2005 BRAC 

20 

2 1 

22 

21. If Congress does not enact a resolution disapproving the approved 

recommendations within 45 legislative days after receiving them fiom the President, defendant 

process is terminated. BRAC Act $9 2903,2914. 

20. If the President approves either the original or revised recommendations, he 

must send the approved list and his certification to Congress. If the President approves a 

COMPLAINT 5 ATTORNEY GEMiRAl- OF WASHINGMN 
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1 Rumsfeld must close and realign all military installations as recommended. BRAC 

Act 5 2904(a). 

V. NATURE OF THE NATIONAL GUARD 

22. The National Guard has a dual nature, comprising both units of state militias 

and a part of the federal armed forces when those units are called into federal service. The 

National Guard is the modern militia reserved to the States by Art. I, 3 8, cl. 15, 16 of the 

United States Constitution. The Washington National Guard constitutes a portion of the 

reserve component of the armed forces. 

23. States have the right to control the National Guard when not in federal service. 

24. The National Guard is the only military force shared by the states and the 

federal government, and ready to carry out missions for both state and federal purposes. 

10 

1 1 

25. The balance struck by Congress between the federal and state nature of the 

National Guard is reflected in the various statutes requiring the consent of the Governor for 

Members of the National Guard serve in the state militia under the command of the Governor 

unless they are called into federal service. 

1 9 1) 14 1 5 256' and ~ 4 2 ~  units have not been fderall y mobilized into Title 10 fderal stam. I 

16 

17 

18 

decisions which change the personnel and forces available for state duties and .the way in 

which such consent is obtained. 

26. Currently and during the BRAC process, the Washington Air National Guard's 

23 11 Proposed Realignment: I 

20 

2 1 

22 

" II Fairchild Air Force Base, WA I 

VI. THE PROPOSED REALIGNMENT 

27. Included in defendant Rumsfeld's base closure or realignment list was the 

following recommendation regarding Fairchild Air Force Base and referred to herein as the 

Recommendation: Realign Fairchild Air Force Base, WA. The 141' Air 
Refbeling Wing (ANG) will associate with the 92d Air Refbeling Wing at 

COMPLAINT 6 ATTORNEY GENERAL OF WASHINGTON 
Go~anment Operatiom Division 
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I Fairchild Air Force Base, and the 141" Air Refueling Wing's eight KC-135R 
aircraft are distributed to the 1 8 5 ~ ~  Air Refueling Wing (ANG), Sioux Gateway 
Airport Air Guard Station, Iowa. The 2 5 6 ~  Combat Communications Squadron 
and 242d Combat Communications Squadron, which are ANG geographically 
separated units at Four Lakes and Spokane, are relocated into available facilities 
at Fairchild Air Force Base. 

70 FR 28046, May 16,2005. See Exhibit A. 

28. The BRAC Commission voted to approve the basic elements of the Proposed I 
Realignment and include the recommendation in its report to the President for the 2005 closure I 
or realignment of military installations pursuant to the BRAC Act. I 

11 29. It is expected that the BRAC Commission's report to the President due by I 
10 1 September 8,2005 will include a recommendation on the Proposed Realignment substantially I 
l1 I similar to the language contained in defendant Rumsfeld's list as published in the Federal I 
12 11 Register. I 

30. At no time during the BRAC process did any of the defendants request or obtain I 
the consent of Governor Gregoire to the Proposed Realignment. I 

15 11 3 1. At no time during the BRAC process did any of the defendants request or obtain ( 
16 the consent of Governor Gregoire to make a change in the location, branch, organization or I 
17 11 allotment of the 141 Air Refueling Wing or its KC-135s, the 256" Combat Communications I 
l8 11 Squadron, the 242d Combat Communications Squadron, or any unit of the Washington Air I 
1 g 11 National Guard. I 
2o II 32. If the Governor had been requested during the BRAC process to consent to the 

II Proposed Realignment, Governor Gregoire would not have done so. I 
22 11 33. By letter dated August 9, 2005 to defendant Rurnsfeld, Governor Gregoire I 
23 II expressed her "strong objections to the Department of Defense's recommendations to the I 
24 11 [BRAC Commission] to realign the Washington Air National Guard's 141" Air Refueling I 

Wing7' and stated she "emphatically [did] not consent to the realignment of the 1411 Air 
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14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

J 
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2 

3 

1 Refueling Wing or the removal, relocation, or reassignment of the 141d's unit equipped 

primary assigned KC- 13 5 aircraft." See Exhibit B. 

34. Governor Gregoire advised defendant Rumsfeld that his "recommendations 

violate 10 U.S.C. 5 18238 and 32 U.S.C 5 104(c) which require the Governor's consent for 

such actions." See Exhibit B. 

35. As stated by Governor Gregoire in her letter to defendant Rumsfeld, his 

"proposal materially interferes with, and violates, the right of the state of Washington to 

maintain an organized state militia pursuant to the Second Amendment to the United States 

Constitution." See Exhibit B. 

36. In recommending the Proposed Realignment, the BRAC Commission 

contravened the legal advice provided by its own legal counsel in a memorandum dated 

July 14, 2005 recognizing that the BRAC Act did not authorize a change in the branch, 

organization or allotment, or relocation or withdrawal of a National Guard unit without the 

consent of the Governor where the unit was located. 

Associating the 141" Air Refueline Wing 

37. The first portion of the Proposed Realignment would "associate" Washington 

Air National Guard's 141a Air Refbeling Wing with the Air Force's 92d Air Refbeling Wing 

at Fairchild. 

38. In his Federal Register notice, Defendant Rumsfield does not define or explain 

what is meant by his recommendation that the Washington Air National Guard's 141" Air 

Refueling Wing "associate" with the 92d Air Refbeling Wing. The BRAC Commission also 

does not define the term "associate". 

39. The 141a Air Refueling Wing is a Washington Air National Guard unit located 

entirely within the State of Washington, at Fairchild. 

40. The 141 St Air Refueling Wing is a self-sustaining unit used for both federal and 

state missions. Members of the 141" have engaged in international, national, regional, state 



1 and local missions, including homeland security and emergency response activities. The 141' 

has been ordered into state active duty status by prior governors of the State to respond to the 

eruption of Mount St. Helens, floods, fires and ice storms within the state, and to support local 

law enforcement. 

41. If the 141* ~ i r  ~ e f u e l i n ~  Wing were to "associate" with the Air Force's 92d Air 

Refueling Wing, it would be blended into the Air Force's 92d Air Refbeling Wing, become 

subject to the operational control of the Air Force and its 92d Air Refueling Wing, and neither 

8 the Governor nor the Adjutant General of the Washington Military Department would maintain 

9 operational control over the day to day operations of the 1415'. I 
Distributing the 141"'s KC-135s 

42. The second portion of the Proposed Realignment recommends that all eight of 

43. This recommendation would leave the Washington Air National Guard without 

any primary authorized fixed wing aircraft. 

12 

13 1 
44. Without its eight KC-135R aircraft, the Washington Air National Guard's I 

the 141' Air Refueling Wing's primary authorized aircraft be "distributed" to an Iowa Air 

National Guard Refueling Wing. 

17 ability to control required aircraft training missions is eliminated, its ability to maintain air II I 
18 

19 

KC- 135s can be used to meet transport and cargo needs. The 14 1 ' Air Refueling Wing and its 

24 KC-135 aircraft have been integral components of the State's planned response to wildfires, 23 I 

crew readiness is restricted, and its ability to recruit and retain officers and enlisted members 

within the Washington Air National Guard is substantially reduced. 

20 

2 1 

22 

floods and other natural disasters in the State. 

45. The Proposed Realignment of the 141* would strip the Governor of all direct 

emergency access to the 14 1''s KC-135R aircraft for tactical airlift missions in response to 

local, state, regional and national emergencies. In addition to refueling capabilities, the 

9 ATTORNEY GENERAL OF WASHINGTON 
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4- 
46. The Proposed Realignment of the 141"' would prevent the Governor fi-om 

carrying out the constitutional and statutory responsibilities of her office to provide for public 

3 11 safety and the security of the homeland. I 
47. In order to provide needed help responding to the devastating effects of 

Hurricane Katrina, the Governor has approved use of the KC-135 aircraft and members of the 

141"' Air Refueling Wing. The Governor's September 2, 2005 activation of the Washington 

Air National Guard specifically authorizes use of the KC-135 aircraft. To date, the 141"' and 

l1 II extending this type of assistance to states under the National Response Plan and the national I 

8 

9 

10 

Emergency Management Assistance Compact. 

Relocatinpi the 256" 

its KC-135s have moved over 500 National Guard members, 50 tons of cargo and engaged in 

35 flying sorties to New Orleans and Gulfport in response to Hurricane Katrina, and these 

numbers will increase. The Proposed Realignment would prevent the Governor fiom 

l4 11 48. The third portion of the Proposed Realignment recommends that Washington I 
! Air National Guard's 256& Combat Communications Squadron, currently wholly located at the 

Four Lakes Communication Station outside Cheney, Washington, be "relocated" to Fairchild. 

49. Four Lakes Communications Station is a federally owned facility under license 

to the State of Washington. 

50. Relocating the 256' to Fairchild without the Governor's consent would impair 

the Governor's rights and obligations as Commander-in-Chief of the state militia. 

Relocating the 242d 

51. The fourth portion of the Proposed Realignment recommends that Washington 

Air National Guard's 242" Combat Communications Squadron, currently wholly located at 

Geiger Field in Spokane, Washington, be "relocated" to Fairchild. 

52. Geiger Field is not a federally owned facility, it is owned by the State of 

COMPLAINT 10 AlTORNEY GENERAL OF WASHINGTON 
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4- 
53. Relocating the 242d fiom state-owned land to Fairchild without the Governor's I 

consent would impair the Governor's rights and obligations as Commander-in-Chief of the 

state militia, and impair her ability to interact with and access one of her state National Guard 

units. 

VII. F'IRST CAUSE OF ACTION 

Exceeds BRAC Act Authority 

54. Plaintiff incorporates by reference and realleges paragraphs 1 through 53, 

inclusive, as though fblly set forth herein. 

55. Defendants exceeded their BRAC statutory authority by inappropriately 

l3 I/ 56. Defendants exceeded their BRAC statutory authority by inappropriately 

10 

1 1 

12 

attempting to use the BRAC Act as a basis for changing the branch, organization, allotment or 

location of the 141 *, 256& and 242d units, and the removal and transfer of the Washington Air 

National Guard's KC- 13 5 aircraft. 

17 11 attempting to use the BRAC Act as a basis to relocate, withdraw, disband or change the 1 

14 

1 5 

16 

attempting to use the BRAC Act as a basis to determine how a National Guard unit is equipped 

or organized. 

57. Defendants exceeded their BRAC statutory authority by inappropriately 

20 KC-135s assigned to it are not recommendations for the closure or realignment of a military II I 

1 8 

19 

organization of the Washington Air National Guard. 

58. Defendants' recommendations to "associate" the 141* unit and "di~tribute'~ the 

23 1) not recommendations for the closure or realignment of a military installation under the BRAC I 

21 

22 

24 11 Act, and do not meet the BRAC Act definitions and criteria. I 

installation under the BRAC Act, and do not meet the BRAC Act definitions and criteria. 

59. Defendants' recommendations to relocate the 256& unit and the 242d unit are 

60. Pursuant to 28 U.S.C. 8 2201 and Fed.R.Civ.P. 57, plaintiff requests a 

Declaratory Judgment declaring that defendants do not have the authority under the BRAC Act 
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m 
to recommend the Proposed Realignment; that the Proposed Realignment exceeds defendants' 

authority under the BRAC Act; that defendant Rurnsfeld may not implement the Proposed 

3 

4 

5 

6 

7 

8 

9 

10 

11 

Realignment; and M e r  declaring that the Proposed Realignment is null and void. 

61. Pursuant to 28 U.S.C. 5 2202, plaintiff requests such M e r  relief as necessary 

to protect and enforce Governor Gregoire's rights as Governor of the State of Washington and 

as Comrnander-in-Chief of the Washington National Guard. 

VIII. SECOND CAUSE OF ACTION 

Violates 32 U.S.C. d 104 

62. Plaintiff incorporates by reference and realleges paragraphs 1 through 61, 

inclusive, as though fully set forth herein. 

63. Pursuant to 32 U.S.C. 5 104(a), "[elach State . . . may fix the location of the 

13 
l2 I 

obtaining Governor Gregoire's approval, violates 32 U.S.C. § 104; that defendant Rumsfeld 

3 

units and headquarters of its National Guard". 

64. Pursuant to 32 U.S.C. 5 104(c), "no change in the branch, organization, or 

14 

15 

16 

17 

18 

19 

20 

2 1 

22 

23 

24 

COMPLAINT 

allotment of a unit located entirely within a State may be made without the approval of its 

governor". 

65. The State has fixed the locations of the 141*, 256& and 242d units, which are 

units located entirely with the State. 

66. Defendants' Proposed Realignment would change the location, branch, 

organization andlor allotment of the 14 1 *, 256& and the 242d, and the Governor has not granted 

her approval for such actions. 

67. Defendants' Proposed Realignment, without gubernatorial consent, violates 

32 U.S.C. 5 104. 

68. Pursuant to 28 U.S.C. 5 2201 and Fed.R.Civ.P. 57, plaintiff requests a 

Declaratory Judgment declaring that defendants' Proposed Realignment, without first 

12 ATTORNEY GENERAL OF WASHINGTON 
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69. Pursuant to 28 U.S.C. 9 2202, plaintiff requests such further relief as necessary I 

A 

to protect and enforce Governor Gregoire's rights as Governor of the State of Washington and 

5 as Commander-in-Chief of the Washington National Guard. I 
I 2 

may not implement the Proposed Realignment; and further declaring that the Proposed 

Realignment is null and void. 

71. Under the Constitution of the United States, authority over the military is 

divided between the federal and state government. U.S.C.A. Const. Art. 1, 8 8. The Second 

6 

7 

8 

9 

12 Amendment states: "A well regulated militia, being necessary to the security of a fiee state, the 

13 right of the people to keep and bear arms, shall not be infringed." U.S.C.A. Const. Amend. 11. - I 
IX. THIRD CAUSE OF ACTION 

Violates the Second Amendment 

70. Plaintiff incorporates by reference and realleges paragraphs 1 through 69, 

inclusive, as though Mly set forth herein. 

14 The guarantee of the Second Amendment regarding states' rights to a well-regulated militia 

15 was made for the purpose of assuring the continuation and effectiveness of state militia. I 
l9 11 Declaratory Judgment declaring that defendants' Proposed Realignment is unconstitutional; I 

16 

17 

18 

72. Defendants' Proposed Realignment would infiinge upon the State's 

constitutional right to maintain a well regulated militia, and violates the Second Amendment. 

73. Pursuant to 28 U.S.C. 9 2201 and Fed.R.Civ.P. 57, plaintiff requests a 

22 11 74. Pursuant to 28 U.S.C. 9 2202, plaintiff requests such M e r  relief as necessary 

21 
j0 I 

to protect and enforce Governor Gregoire's rights as Governor of the State of Washington and 

24 as Commander-in-Chief of the Washington National Guard. 23 I 

that defendant Rumsfeld may not implement the Proposed Realignment; and fwther declaring 

that the Proposed Realignment is null and void. 
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A. An Order declaring that defendants' Proposed Realignment exceeds their 

statutory authority under the BRAC Act, is null and void, and shall not be implemented; 

rA 

1 B. An Order declaring that the defendants' Proposed Realignment violates 

32 U.S.C. 5 104, is null and void, and shall not be implemented; 

C.  An Order declaring that the defendants' Proposed Realignment violates the 

Second Amendment to the United States Constitution, is null and void, and shall not be 

implemented; 

D. An Order awarding plaintiff costs, fees and other expenses incurred in pu~suing 

1 

2 

3 

this litigation, pursuant to 28 U.S.C. 9 2412 and any other applicable statute; and 

13 E. Further Orders providing such additional legal or equitable relief as this Court 

X. PRAYER FOR RELIEF 

WHEREFORE, Plaintiff prays that judgment be entered in its favor and against 

defendants and that the Court grant the following relief: 

14 1) may deem just and proper. I 
DATED this ~ day of September, 2005. 

COMPLAINT 

Respectfblly submitted, 

ROB MCKENNA 
Attorney General 

SARA J. F ~ A Y .  WSBA M82 1 
Senior Counsel u 
Attorneys for Plaintiff 

A m R W  GENERAL OF WASHINGTON 
Government Operations Division 

905 Plum St.. SE, Bldg. #3 
PO Box 40108 

Olympia, WA 985040108 



28046 Federal RegisterIVol. 70, No. 93/Monday, May 16, 2005/Notices 

a Ellington Air Guard Station, TX Moines International Airport Air Guard realigning RSS positions from Hickam 
Recolltmendation: Realign ~ l l i ~ ~ t ~ ~  Station, LA (six aircraft); 482d Fighter Air Force Base and Sembach, Germany 

Field fi ~~~d Station, TX, The 147th Wing Homestead Air Reserve Base, FL (non-BRAC programmatic) as well as 
Fighter Wing's F-16s (15 aircraft) will (three aircraft) and to backup inventory base-level Logistics Readiness Squadron 
retire. The wing's expe&tioqq (six h a f t ) .  Richmond International &RS) positions from Luke Air Force 
support (ECS) elements will remain in Airport Air Guard Station red roperty Base. 

w o n  ~ t a i ,  the capability to accountability will transfer to $e Mobility Air Forces (MAF.1: Establish a 
support the Homeland Defense mission. Depament of the Army. The 192d MAF LSC at Scott Air Force Base by 
The 272d Engineering Installation Fighter Wing's manpower will associate realigning RSS positions from Hurlburt 
Squadron, an ANG geographically with the 1st Fighter Wing. Realign Des Field and Sembach (non-BRAC 
separated unit moves into available Moines International Airport Air Guard programmatic) and LRS positions &om 
space on Ellington. Station, LA. The F-16 aircraft currently Little Rock Air Force Base and Altus Air 

assigned to the 132d Fighter Wing at Force Base. 
Lackland Air Force Base, TX Des Moines am redistributed to the FIOO Engine htemediate 

Recommendation: Realign Lackland 180th Fighter Wing, Toledo Express Repair Facilities 
Air Force Base, TX. Relocate the Airport Air Guard Station, OH (nine 
Standard Air Munitions Package aircraft) and 138th ~ i ~ h t ~ ~  wing, ~~l~~ Recommendation: Realign Langley 
(STAMP)/Standard Tank, Rack. International Airport Air Guard Station, Air Force VA; vdal1 Air Force 
Adaptor, and Pylon Packages (STRAPP) OK [six aircraft). Base, FL; and Jacksonville International 
fundion h m  Lackland Air Force Base, 
Medina Annex to McConnell Air Force 
Base, KS, and transfer the mission to the 
Air National Guard. 

Hill Air Force Base, LJT Edwards Air 
Force Base* CA* Mountain I-Iome Air 
Force Base, ID* Luke Air F ~ r c e  Base. AZ. 
and Nellis Air Force Base, NV 

Recommendation: Realign Hill Air 
Force Base. UT. Distribute the 419th 
Fighter Wing F-16s to the 482d Fighter 

f i  Winp, Homestead Air Reserve Base, FL 
(six &aft) and the 301st Fighter Wing, 
~ a v a l  Air station Joht Reserve Base 
Fort Worth, 'IX (nine aircraft). The 
AFMC F-16s at Hill will remain in 
place. Realign Edwards Air Force Base, 
CA; Mountain Home Air Force Base, iD; 
and Luke Air Force Base, AZ, by 

Recommendation: Realign Maxwell General Mitchell Air Reserve Station. 
Air Force Base, a Naval Air Station 

relocating base-level LANTIRN WI Meridian, MS; and Naval Station 
intermediate maintenance to Hill, Recommendation: Close General Newport, RI, by relocating mligious 
establishing a Centralized Intermediate Mitchell Air Reserve Station (ARS). training and education to Fort Jackson, 
Repair Facility (CIRF) for Low Altitude Distribute the eight G130H aircraft of sc establishing joint Center of 
Navigation and Targeting Infrared for the 44Mh Airlift to the 94th Airlift &Aeuence for religious and 
Night (LANTIRN) pods at Hill. Realign Wing (AFR), Dobbins Air Reserve Base education. 
Naval Air Station Joint Reserve Base (ARB), GA (four aircraft) and to the 
Fort Worth, 'IX, and Nellis Air Force 314th Airlift Wing, Little Rock Air Force Joint Center of Excellence for Culinary 
Base, NV, by relocating base-level FIIO Base, AR (four aircraft). Realign the Training 
engine intermediate maintenance to 440th Airlift Wing's operations, Recommendation: R e a l i i  Lackland 
Hill, establishing a CIRF for Fl10 maintenance and Expeditionary Combat Air Force Base, TX, by relocating 
engines at Hill. Support (ECS) manpower to Fort Bragg, Culinary Training to Fort Lee, VA, 
Langley Air Force Base, VA NC. Air National Guard units at establishing it as a Joint Center of 

Mitchell are unaffected by this Excellence for Culinary Training. 
Recommendation: Realign Langley recommendation. 

Air Force Base, VA. Realign base-level Prime Power to Fort Leonard Wood, MO 
F-15 avionics intermediate maintenance Air Force Logistics Centers Recommendation: Realign Fort 
from Langley Air Force Base to Tyndall Recommendation: Realign Altus Air Belvoir, VA, by relocating Army Prime 
Air Force Base, FL, by establishing a Force Base. OK; Hickam Air Force Base, Power School training to Fort Leonard 

- Centralized Intermediate Repair Facility HI; Hurlburt Field, Langley Air Wood, MO. 
(CJRF) at Tyndall Air Force Base, FL, for Force Base, VA; Little Rock Air Force 
F-15 avionics. B ~ ~ ~ ,  AR; ~~k~ fi F~~~ AZ; and Undergraduate Pilot and Navigator 

Scott Air Force Base, IL. Establish Air nai* 
Air Guard VAg and ~ o r c e  Logistics support c a t e m  (LSC~) ~ecommendation: Realign Moody Air 

Moines International Air 'at Langley Air Force Base and Scott Air Force Base, GA, as follows: ~f31-te the 
,Guard Station. IA Force Base by combining five major Primary Phase of Fixed-wing Pilot 

Recommendation: Realign Richmond command (MAJCOM) Regional supply Training to Columbus Air Force Base, 
~lternational Airport Air Guard Station, Squadrons (RSS) into two LSCs. MS, hughlin Air Force Base, TX, and 
VA. Distribute the 1926 Fighter Wing's Combat Air Forces ( C . :  Establish a Vance Air Force Base, OK; relocate 
F-16s to the 132d Fighter Wing, Des CAF LSC at Langley Air Force Base by Introduction to Fighter Fundamentals 

Fairchild Air Force Base, WA 
4 

Recommendation: Realign Fairchild 
Air Force Base, WA. The 141st Air 
Refueling Wing (ANG) will associate 
with the 92d ~ i r  ~ ~ f u ~ l ~  Wing at 
Fairchild Air Force Base, and the 141st 
~ i ,  Refueling wws eight -135R 
h f t  are distributed to the 185th Air 
Refueling Wing (ANG), Sioux Gateway 
Airport Air Guard Station, IA. The 
256th Combat Communications 
Squadron and 242d Combat 
Communications Squadron, which are 
ANG geographically separated units at 
Four Lakes and Spokane, are relocated 
into available facilities at Fairchild Air 
Force Base. 

Airport Air Guard Station, FL. Establish 
a Centralized Intermediate Repair 
Facility (-1 for F l O O  engines at 
Seymour Johnson Air Force Base, NC by 
realigning baselevel F ~ O O  engine 
intermediate maintenance from Langley 
Air Force Base. Establish a Q[RF for 
FlOO engines at New Orleans Air 
Reserve Station, LA (Air National Guard 
unit) by realigning base-level Fl00 
engine intermediate maintenance &om 
Tyndall Air Force Base and Jacksonville 
Air Guard Station. 

cmd m n g l o h t  bss- 
S e h  G~~~ flacommendatjona 
Joint Center of &cellence for Religious 
Training & Education 



CSFFtGE 13f" THE GOERNOR 
Rod BoX 4OBaJ * O w & ,  tW$hI@@M 98s- * m$@J 15S67&@ WW.-H&~~W 

The Hanorable Donald H. Rumsfijld 
Secretary .of Deftme 
1000 Ddense Pentagon 
Washington, DC 20301 - 1000 

Dear Mr. Secretary: 

I am d t i n g  to express my strong objeotions to the D e m e n t  of Defense's recommendations 
to the Base Realignment and Closure (BRAC) Commission to realign the Washington Air 
National Owed's 14lSt ~ i r  ~efueling Wing. Ifapproved, the proposal would remove and 
transfer the unit's eight u11it equipped pdmary assigned KC-135 aircraff from Faimhild Air Force 
Base in Washington State to Sioux Gateway Airport AGS, Iowa. 

If accepted by the BRAC Commissian, these actions would, in effect, strip me of all direct 
emergency access to the d t ' s  KC-135 aircraft f-br tactical airlift missions in response to state, 
regional, and national emergencies. It would prevent me - and all those who succeed me as 
Governor of the state of Washington - from'carrying out the canstitutional and statutory 
responsibilities of my ofice to provide for public safw sad the security of the homeland, 
including extending assistance. to other states under the National Response Plan and fhe national 
Emergency Management Assbtmce Compact. 

The Air Force$ programmatic changes for the 141" Air Refieling Wing go far beyond the letter 
and intent of the Defense Base C1wure & Realignment Act of 1990, as amended. The unit 
reorganization and aimaA-reassignment rew~endatioxw were submitted to the BRAC 
Commission without my prior notiw tO, @ mgmttafkm wjth, me or Mdor General Timothy J. 
Low~nber& Adjutcurt Qetzed of the Stab dW89hiqIon. 

These recummendations violate 10 U,5.C., &wtlon 182% and 32 U.S.C. W c m  which 
require the Governor's cmsent for swh actidas. I e q b a t i d y  do not conseat to the 
m&&inmsnt of the 141* Air ri-efisling Wing g&e p&mOVrJ, m l d o n ,  or 17wxti~errt: of the 
1 ~ P s . d t  cguipp~d primq trsrigmxtl~~133 DhMR n e  pml.w8$1 rntttcxidy intwferes with, 
and viniatas, the fight sbtd BP Pl- to &tab ah w g d d  staa mil& p-t 
to the S m d  Amandm~t  a ttr IJtJillW $&&s C ~ a W r n ,  



%& fJon-16 Donald H. Rlmsfeld 
Aqpd'sF, 2QOS 9 P i 2  

ht&ttt~~i to W %WQ@ auth~driiea, &the ax;tiom pmaosed by ths Dep-rrt of- CSWO~ 
p w &  I mwe the tight to fits st& K o e t ~ ~ a y ,  to toca~pd (he Department's oompliancc 
YrXth U.S. CcwWtion am! fed& sM@es. 

-cc: Anthaay J, Prinoipi, Chair, BRAC Commission 
The E.EMorab$e.Maria Chntmil, U.S. Senate 
crhe Hmorab1e Patty MWay, U.5. Senate 
The Honorable B+im Baird, U.S. H o w  of Representatives 
The Honomb1.e Norm Dj&, U.8. HOUSB of Representatives 
The Hommbl~ &hard Bastings, U.3: House of Representatives 
Tbe Honorable Jay Iasrlee, U.S. House of Representatives 
The Honorable Rick Lmen, U.S. H o w  of Representatives 

4- The Homrable Jirn McDermott, U.S. House of Representatives 
The Honorable Cathy MeMorris, U.S. House of Representatives 
The Honorable Dave Reichert, U.S. House of Representatives 
The Honorable Adam Smith, U.S. House of Representatives 
The Honorable Mike Nuckabee, Chair, National Governors Association 
Doug Clapp, Ofice of the Governor 



QAO 440 (Rev. 8/01) Summons in a Civil Action 

Western District of Washington 
CHRISTINE 0 .  GREGOIRE, Governor of the 
State of Washington, 

Plaintiff, 

v. 
SUMMONS IN A CIVIL CASE 

DONALD H. RUMSFELD, in his official capacity as 
Secretary of Defense; ANTHONY J. PRINCIPI, in his 
official capacity as Chairman of the Defense Base 
Closure and Realignment Commission; and JAMES H. 
BILBRAY, PHILLIP E. COYLE, HAROLD W. 
GEHMAN, JR., JAMES V. HANSEN, JAMES T. HILL, 
LLOYD W. NEWTON, SAMUAL K. SKINNER, and 
SUE ELLEN TURNER, in their official capacities as members 
of the Defense Base Closure and Realignment Commission, 

Defendants. 
TO: (~ame and address of Defendant) 

Anthony J. Principi, Chairman 
2005 Defense Base Closure and Realignment Commission 
2521 S. Clark St., Suite 600 
Arlington, VA 22202 

A 
YOU ARE HEREBY SUMMONED and required to serve on PLAINTWF'S ATTORNEY (name and address) 

Sara J. Finlay, Senior Counsel 
Office of the Attorney General 
Government Operations Division 
PO Box 401 08 
Olympia, WA 98504-01 08 

an answer to the complaint which is served on you with this summons, within 60 days after service 
of this summons on you, exclusive of the day of service. If you fail to do so, judgment by default will be taken against you 
for the relief demanded in the complaint. Any answer that you serve on the parties to this action must be filed with the 
Clerk of this Court within a reasonable period of time after service. 

BRUCE RIFKIN SEP - 7 ' 4 

LEXK DATE 

(By) DEPUTY C L E X  
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DEFENDANTS 

RUMSFELD, DONALD H., in his official capacity as Secretary of Defense; 
PRINCIPI, ANTHONY J., in his official capacity as Chairman of the Defense Base Closure and 
Realignment Commission; and 
BILBRAY, JAMES H. 
COYLE, PHILLIP E. 
GEHMAN, JR., HAROLD W. 
HANSEN, JAMES V. 
HILL, JAMES T. 
NEWTON, LLOYD W. 
SKINNER, SAMUAL K. and 
TURNER, SUE ELLEN, in their official capacities as members of the Defense Base Closure and 
Realignment Commission, 



UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON 

AT SEATTLE 

CHRISTINE 0. GREGOIRE, Governor of the 
State of Washington, I 

Plaintiff, 

! DONALD H. RUMSFELD, in his official capacity 
as Secretary of Defense; ANTHONY J. PRINCIPI, 
in his official capacity as Chairman of the Defense 
Base Closure and Realignment Commission; and 
JAMES H. BILBRAY, PHILLIP E. COYLE, 
HAROLD W. GEHMAN, JR., JAMES V. 
HANSEN, JAMES T. HILL, LLOYD W. 
NEWTON, SAMUAL K. SKINNER, and 
SUE ELLEN TURNER, in their official capacities 
as members of the Defense Base Closure and 
Realignment Commission, 

COMPLAINT 

Defendants. 1 
Plaintiff CHRISTINE 0. GREGOIRE, in her official capacity as Governor of the 

State of Washington, by and through her attorney, ROB MCKENNA, Attorney General of 

11 the State of Washington, and SARA J. FINLAY, Senior Counsel, submits the following I 
Complaint against the defendants, DONALD H. RUMSFELD, in his official capacity as 

Secretary of Defense; ANTHONY J. PRINCIPI, in his official capacity as Chairman of the 

Defense Base Closure and Realignment Commission; and JAMES H. BILBRAY, PHILLIP 

E. COYLEY HAROLD W. GEHMAN, JR., JAMES V. HANSEN, JAMES T. HILL, LLOYD 

W. NEWTON, SAMUAL K. SKINNER, and SUE ELLEN TURNER, in their official 

COMPLAINT ATTORNEY GENERAL OF WASHINGIDN 
Govanma~t Operations Division 

905 Plum St.. SE. Bld& #3 
PO Box 40108 

Olympia, WA 98504-0108 
r-cn\ COL *LY<  



capacities as members of the Defense Base Closure and Realignment Commission, as 

pursuant to the Defense Base Closure and Realignment Act of 1990, as amended, codified at 

10 U.S.C. 4 2687 note (the "BRAC Act"). The challenged recommendation to "Realign 

Fairchild Air Force Base" contains the following four elements, which will hereafter be 

3 

4 

5 

6 

collectively referred to as the "Proposed Realignment": 

11 (a) the 141° Air Refueling Wing of the Washington Air National Guard will 

I. NATURE OF THE CASE 

1. This case arises out of defendants' attempts, unilaterally and without seeking or 

obtaining approval from the Governor of the State of Washington, to fundamentally change 

units of the Washington Air National Guard under the guise of a recommendation made 

"associate" with the 92d Air Refueling Wing at Fairchild Air Force Base in Spokane, 

Washington ("Fairchild'); 

(b) all eight of the KC-135R aircraft assigned to Washington Air National Guard's 

1411 Air Refueling Wing will be "distributed" to an Iowa Air National Guard 

Refueling Wing; 

(c) the 256'b Combat Communications Squadron of the Washington Air National 

Guard currently located at the Four Lakes Communications Station outside Cheney, 

Washington will be "relocated" to Fairchild; and 

(d) the 242" Combat Communications Squadron of the Washington Air National 

Guard currently located at Geiger Field in Spokane, Washington will be bbrelocated" to 

22 # Fairchild. 

I 23 II 2. Plaintiff does not challenge the validity of the BRAC Act. Rather, plaintiff I 
asserts that without obtaining the consent of the Governor, defendants' Proposed Realignment: 

25 (a) exceeds their statutory authority under the BRAC Act, (b) is in derogation and violation of 
A 

federal laws independent of the BRAC Act that expressly grant rights to the State of 24 I 
2 ATTORNEY GENERAL OF WASHINGTON 

Oovanmcnt Operatiom Division 
905 Plum St.. SE, Bldg. #3 

PO Box 40108 
Olympia, WA 98504-0108 

,-.a. P". .,., 



Washington and its Governor, as Commander-in-Chief of the Washington National Guard, and 

(c) infi.inges on the right of the State to maintain an organized militia in violation of the Second 

Amendment to the United States Constitution. 

11. JURISDICTION AND VENUE 

3. This is a declaratory judgment action pursuant to 28 U.S.C. $ 2201, 2202, and 

Fed.R.Civ.P. 57, that involves the interpretation of provisions of the United States Constitution 

(U.S.C.A. Const. Art 1, 5 8, cl. 15 & 16; U.S.C.A Const. Amend. 11) and federal statutes 

1 District of Washington. 

8 

9 

10 

11 

I m. PARTIES 

5. Plaintiff, Christine 0. Gregoire, is Governor of the State of Washington and 

brings this action in her official capacity and on behalf of the State. Pursuant to the 

Constitution and laws of the State of Washington (Article 111, $ 8 and RCW 38.08.020), 

Governor Gregoire is the Commander-in-Chief of the militia in the state, except when they are 

actively in the service of the United States. 

(10 U.S.C. $ 2687 note; 32 U.S.C. § 104). Because this case arises under the Constitution and 

laws of the United States, this Court has jurisdiction pursuant to 28 U.S.C. 133 1. 

4. Venue is proper in the Western District of Washington under 28 U.S.C. $ 1391 

because the official residence of the Governor of the State of Washington is in the Western 

l9 II 6. Defendant Donald H. Rumsfeld is the Secretary of the Department of Defense I 

ultimately approved. He is sued in his official capacity only. 

24 7. Defendant Anthony J. Principi has been named by the President of the United 

20 

21 

22 

States to be Chairman of the Defense Base Closure and Realignment Commission ("the BRAC 

C~rnmission'~). He is sued in his official capacity only. 

of the United States and, pursuant to the BRAC Act is authorized to make recommendations 

for the closure and realignment of military installations in the United States to the Defense 

Base Closure and Realignment Commission, and to implement those recommendations 

COMPLAINT 3 ATTORNEY GENERAL OF WASHINGTON 
Govanmeat Operations Division 

905 Plum St.. SE, Bug. #3 
PO Box 40108 

Olympia, WA 98504-0108 
r - m \  roc -C?L 



4- 
It 8. Defendants James H. Bilbray, Phillip E. Coyle, Hmld W. Gehman, Jr., I 

2 11 James V. Hmen, James 7'. Hill, Lloyd W Newton, Samuel K Skinner, and I 
3 11 Sue Ellen Turner have been named by the President of the United States to be members of the I 
4 11 BRAC Commission. They are sued in their official capacities only. I 

IV. THE BRAC ACT 

9. The stated purpose of the BRAC Act is to "provide a fair process that will result 

7 1 in the timely closure and realignment of military installations inside the United States." BRAC I 
8 11 Act 8 2901 (b). I 

11 10. As used in the BRAC Act, the term "military installation" is defined as: I 
I abase, camp, post, station, yard, center, homeport facility for any ship, or other 

activity under the jurisdiction of the Department of Defense, including any 
leased facility. Such term does not include any facility used primarily for civil 
works, rivers and harbors projects, flood control, or other projects not under the 
primary jurisdiction or control of the Department of Defense.. 

BRAC Act $29 1 O(4). 

l4 II 1 1. As used in the BRAC Act, the term "realignment" includes: I 
any action which both reduces and relocates functions and civilian personnel 
positions but does not include a reduction in force resulting fi-om workload 
adjustments, reduced personnel or fimding levels, or skill imbalances. 

BRAC Act $2910(5). 

l8 11 12. Pursuant to the BRAC Act (§$ 2903, 2913, 2914(a)), the Secretary of .the I 
19 11 Department of Defense was required to publish in the Federal Register and transmit to the I 
20 (1 congressional defease committees and the BRAC Commission a "list of the military I 
21 /( installations inside the United States that the Secretary recommends for C~OSUR or I 
22 11 realignment" consistent with the BRAC Act, the force-structure plan and military value and I 
23 11 other criteria established thereunder. Defendant Rumsfeld submitted his BRAC I 
24 11 recommendations to the BRAC Commission on May 13,2005, and published his BRAC list in I 

& II the May 16,2005 Federal Register. 

COMPLAINT ATTORNEY GENERAL OF WASHTNGX)N 
Govcmmcnt Opaatiosls Divisiao 

905 Plum St., SE, Bldg. #3 
PO Box 40108 

Olympia. WA 98504-0108 
. . - - - - . - - 



14 
13. Defendant Rumsfeld's BRAC recommendations included the Proposed I 

Realignment an issue in this case. I 
I1 14. Pursuant to the BRAC Act ($5  2903, 2914), the BRAC Commission is I 

4 1 ernpowered to consider the recommendations of the Secretary of Defense and make I 
5 1) recommendations to the President of the United States for the closure and realignment of I 
6 1 military installations consistent with the BRAC Act I 

H 15. The BRAC Commission met in an open meeting on August 24,25,26 and 27, I 
8 11 2005 to consider and make the base closure and realignment recommendations it would I 
9 11 forward to the President by September 8,2005. I 

lo H 16. On August 26, 2005, the BRAC Commission voted to adopt defendant I 
11 I( Rrrmsfeld's Proposed Realignment. The BRAC Commission is expected to forward its ( 

recommendations for military installation closure and realignment to the President by 

September 8,2005, including the Proposed Realignment. 

17. Pursuant to the BRAC Act ($$ 2903, 2914), the President has until I 
15 11 September 23,2005, to approve or disapprove the BRAC Commission's recommendations. I 
l6 II 18. If the President disapproves any of the BRAC Commission's recommendations, I 
17 the BRAC Commission has until October 20, 2005 in which to transmit revised II I 
l8 II recommendations to the President. BRAC Act $5 2903,2914. I 
l9 II 19. If the President disapproves the revised recommendations, the 2005 BRAC I 
20 process is terminated. BRAC Act $8 2903,2914. II I 

II 20. If the President approves either the original or revised recommendations, he I 
22 11 must send the approved list and his certification to Congress. If the President approves a I 
23 11 revised list, his approval and certification to Congress must occur by November 7, 2005. I 
24 II BRAC Act $ 2903,2914. I 

21. If Congress does not enact a resolution disapproving the approved 

recommendations within 45 legislative days after receiving them f?om the President, defendant 

COMPLAINT 5 ATTORNEY GENERAL OF WASHINGTON 
Govanmeat Opaatiolls Division 

905 Plum St., SE, Bug. #3 
PO Box 40108 

Olympia, WA 985044108 
,.urn\ rn r  -r -r  



Rwnsfeld must close and realign all military installations as recommended. BRAC 

Act 9 2904(a). 

V. NATURE OF TEE NATIONAL GUARD 

22. The National Guard has a dual nature, comprising both units of state militias 

and a part of the federal armed forces when those units are called into federal service. The 

National Guard is the modern militia reserved to the States by Art. I, 9 8, cl. 15, 16 of the 

United States Constitution. The Washington National Guard constitutes a portion of the 

reserve component of the armed forces. 

23. States have the right to control the National Guard when not in federal service. 

Members of the National Guard serve in the state militia under the command of the Governor 

unless they are called into federal service. 

24. The National Guard is the only military force shared by the states and the 

federal government, and ready to carry out missions for both state and federal purposes. 

25. The balance struck by Congress between the federal and state nature of the 

15 National Guard is reflected in the various statutes requiring the consent of the Governor for l4 I 
16 

17 

18 

19 

23 11 Proposed Realignment: I 

decisions which change the personnel and forces available for state duties and .the way in 

which such consent is obtained. 

26. Currently and during the BRAC process, the Washington Air National Guard's 

141 ": 2 ~ 6 ~  and 242d units have not been federally mobilized into Title 10 federal status. 

20 

2 1 

22 

24 H Fairchild Air Force Base, WA I 

VI. TEIE PROPOSED REALIGNMENT 

27. Included in defendant Rumsfeld's base closure or realignment list was the 

following recommendation regarding Fairchild Air Force Base and referred to herein as the 

I Recommendation: Realign Fairchild Air Force Base, WA. The 141" Air 
Refbeling Wing (ANG) will associate with the 92d Air Refheling Wing at 
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I Fairchild Air Force Base, and the 14 1 ' Air Refueling Wing's eight KC- 135R 
aircraft are distributed to the l85* Air Refueling Wing (ANG), Sioux Gateway 
Airport Air Guard Station, Iowa. The 2 5 6 ~  Combat Communications Squadron 
and 242d Combat Communications Squadron, which are ANG geographically 
separated units at Four Lakes and Spokane, are relocated into available facilities 
at Fairchild Air Force Base. 

70 FR 28046, May 16,2005. See Exhibit A. 

28. The BRAC Commission voted to approve the basic elements of the Pr~posed I 
7 11 Realignment and include the recommendation in its report to the President for the 2005 closure I 
8 11 or realignment ofmilitary installations pursuant to the BRAC ~ c t .  I 
cj // 29. It is expected that the BRAC Commission's report to the President due by I 

lo II September 8,2005 will include a recommendation on the Proposed Realignment substantially I 
similar to the language contained in defendant Rumsfeld's list as published in the Federal I 

13 30. At no time during the BRAC process did any of the defendants request or obtain 

14 11 the consent of Governor Gregoire to the Proposed Realignment. I 
3 1. At no time during the BRAC process did any of the defendants request or obtain I 

16 11 the consent of Governor Gregoire to make a change in the location, branch, organization or I 
17 11 allotment of the 14 1' ~ i r  ~ e f i r e l i n ~  Wing or its KC- 135s, the 256& Combat Communications ( 

Squadron, the 242d Combat Communications Squadron, or any unit of the Washingon Air 

National Guard. 

20 11 32. If the Governor had been requested during the BRAC process to consent to the ( 
2 1 11 Proposed Realignment, Governor Gregoire would not have done so. I 
22 II 33. By letter dated August 9, 2005 to defendant Rumsfeld, Governor Gregoire 1 
23 11 expressed her "strong objections to the Department of Defense's recommendations to the I 
24 11 [BRAC Commission] to realign the Washington Air National Guard's 141' Air Refbeling I 

Wing" and stated she "emphatically [did] not consent to the realignment of the 141' Air I 
COMPLAINT A'ITORNEY GENERAL OF WASHINGTON 
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Refbeling Wing or the removal, relocation, or reassignment of the 141"'s unit equippe 

primary assigned KC-135 aircraft." See Exhibit B. 

34. Governor Gregoire advised defendant Rumsfeld that his "recommendation 

violate 10 U.S.C. 5 18238 and 32 U.S.C $ 104(c) which require the Governor's consent fa 

such actions." See Exhibit B. 

35. As stated by Governor Gregoire in her letter to defendant Rurnsfeld, hi 

"proposal materially interferes with, and violates, the right of the state of Washington tc 

maintain an organized state militia pursuant to the Second Amendment to the United State! 

2onstitution." See Exhibit B. 

1 

2 

3 

4 

5 

36. In recommending the Proposed Realignment, the BRAC Commissio~: 

ontravened the legal advice provided by its own legal counsel in a memorandum dated 

uly 14, 2005 recognizing that the BRAC Act did not authorize a change in the branch, 

rganization or allotment, or relocation or withdrawal of a National Guard unit without the 

~nsent of the Governor where the unit was located. 

Associating the 141'' Air Refueling Wing 

37. The first portion of the Proposed Realignment would "associate" Washington 

r National Guard's 14 l* Air Refbeling Wing with the Air Force's 92d Air Refueling Wing 

Fairchild. 

38. In his Federal Register notice, Defendant Rurnsfield does not define or explain 

 at is meant by his recommendation that the Washington Air National Guard's 141' Air 

heling Wing "associate" with the 92d Air Refueling Wing. The BRAC Commission also 

w not define the term "associate". 

39. The 141H Air Refbeling Wing is a Washington Air National Guard unit located 

entirely within the State of Washington, at Fairchild. 

40. The 141'' Air Refbeling Wing is a self-sustaining unit used for both federal and 

state missions. Members of the 141" have engaged in international, national, regional, state 
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4 

5 

6 

7 

8 

9 

10 

11 

43. This recommendation would leave the Washington Air National Guard without 

any primary authorized fixed wing aircraft. 

44. Without its eight KC-135R airmart, the Washington Air National Guard's 

ability to control required aircraft training missions is eliminated, its ability to maintain air 

crew readiness is restricted, and its ability to recruit and retain officers and enlisted members 

within the Washington Air National Guard is substantially reduced. 

45. The Proposed Realignment of the 141"' would strip the Governor of all direct 

emergency access to the 141~'s KC-1 35R aircraft for tactical airlift missions in response to 

and local missions, including homeland security and emergency response activities. The 141' 

has been ordered into state active duty status by prior governors of the State to respond to the 

eruption of Mount St. Helens, floods, fires and ice storms within the state, and to support local 

law enforcement. 

41. If the 141* ~ i r  ~ e f b e l i n ~  Wing were to "associate" with the Air Force's 92d Air 

Refbeling Wing, it would be blended into the Air Force's 92d Air Refueling Wing, become 

subject to the operational control of the Air Force and its 92d Air Refbeling Wing, and neither 

the Governor nor the Adjutant General of the Washington Military Department would maintain 

operational control over the day to day operations of the 141S'. 

Distributing the 14lSt's KC-135s 

42. The second portion of the Proposed Realignment recommends that all eight of 

12 

1 

the 141* Air Refueling Wing's primary authorized aircraft be "distributed" to an Iowa Air 

National Guard Refbeling Wing. 

25 floods and other natural disasters in the State. 

,6 I 

22 

23 

24 
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local, state, regional and national emergencies. In addition to refbeling capabilities, the 

KC- 135s can be used to meet transport and cargo needs. The 14 1 * Air Refueling Wing and its 
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4- 

' II 46. The Proposed Realignment of the 141* would prevent the Governor fiom I 
carrying out the constitutional and statutory responsibilities of her office to provide for public 

3 safety and the security of the homeland. I 
47. In order to provide needed help responding to the devastating effects of I 

5 11 Hurricane Katrina, the Governor has approved use of the KC-1 35 aircraft and members of the I 
141S' Air Refueling Wing. The Governor's September 2, 2005 activation of the Washington 

Air National Guard specifically authorizes use of the KC-135 aircraft. To date, the 141S' and 

its KC-135s have moved over 500 National Guard members, 50 tons of cargo and engaged in 

35 flying sorties to New Orleans and Gul*rt in response to Hurricane Katrina, and these 

Emergency Management Assistance Compact. 

Relocating the 256'h 

10 

11 

48. The third portion of the Proposed Realignment recommends that Washington 

15 Air National Guard's 256m Combat Communications Squadron, currently wholly located at the 
l4 I 

numbers will increase. The Proposed Realignment would prevent the Governor fiom 

extending this type of assistance to states under the National Response Plan and the national 

16 11 Four Lakes Communication Station outside Cheney, Washington, be "re1ocated"to Fairchild. I 
49. Four Lakes Communications Station is a federally owned facility under license 

18 to the State of Washington. 
l7 I 
l9 11 50. Relocating the 256& to Fairchild without the Governor's consent would impair I 

52. Geiger Field is not a federally owned facility, it is owned by the State of 

20 

2 1 

22 

23 

24 

COMPLAINT 

the Governor's rights and obligations as Commander-in-Chief of the state militia. 

Relocating the 242d 

5 1. The fourth portion of the Proposed Realignment recommends that Washington 

Air National Guard's 242d Combat Communications Squadron¶ currently wholly located at 

Geiger Field in Spokane, Washington, be "relocated" to Fairchild. 

10 ATTORNEY GENERAL OF WASHINGTON 
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state militia, and impair her ability to interact with and access one of her state National Guard 

4 R units. 

A 

VII. FIRST CAUSE OF ACTION I 

I 2 

53. Relocating the 242d fiom state-owned land to Fairchild without the Governor's 

consent would impair the Governor's rights and obligations as Commander-&Chief of the 

6 

7 

8 

9 

10 

Exceeds BRAC Act Authority 

54. Plaintiff incorporates by reference and realleges paragraphs 1 through 53, 

inclusive, as though fully set forth herein. 

55. Defendants exceeded their BRAC statutory authority by inappropriately 

attempting to use the BRAC Act as a basis for changing the branch, organization, allotment or 

1 1 

12 

h 13 

18 organization of the Washington Air National Guard. ll I 

location of the 141 *, 256& and 242d units, and the removal and transfer of the Washinglon Air 

National Guard's KC- 135 aircraft. 

56. Defendants exceeded their BRAC statutory authority by inappropriately 

14 

1 5 

16 

17 

attempting to use the BRAC Act as a basis to determine how a National Guard unit is equipped 

or organized. 

57. Defendants exceeded their BRAC statutory authority by inappropriately 

attempting to use the BRAC Act as a basis to relocate, withdraw, disband or change the 

19 

20 

24 Act, and do not meet the BRAC Act definitions and criteria. II I 

58. Defendants' recommendations to "associate" the 141* unit and "distribute" the 

KC-135s assigned to it are not recommendations for the closure or realignment of a military 

21 

22 

23 

60. Pursuant to 28 U.S.C. 8 2201 and Fed.R.Civ.P. 57, plaintiff requests a 

Declaratory Judgment declaring that defendants do not have the authority under the BRAC Act 

installation under the BRAC Act, and do not meet the BRAC Act definitions and criteria. 

59. Defendants' recommendations to relocate the 256& unit and the 242d unit are 

not recommendations for the closure or realignment of a military installation under the BRAC 
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to protect and enforce Governor Gregoire's rights as Governor of the State of Washington and 

6 as Commander-in-Chief of the Washington National Guard. I 

4- 
1 

2 

3 

4 

63. Pursuant to 32 U.S.C. $ 104(a), "[elach State . . . may fix the location of the I 

to recommend the Proposed Realignment; that the Proposed Realignment exceeds defendants' 

authority under the BRAC Act; that defendant Rumsfeld may not implement the Proposed 

Realignment; and W e r  declaring that the Proposed Realignment is null and void. 

61. Pursuant to 28 U.S.C. 5 2202, plaintiff requests such further relief as necessary 

7 

8 

9 

10 

MII. SECOND CAUSE OF ACTION 

Violates 32 U.S.C. 8 104 

62. Plaintiff incorporates by reference and realleges paragraphs 1 through 61, 

inclusive, as though M y  set forth herein. 

12 

13 

obtaining Governor Gregoire's approval, violates 32 U.S.C. § 104; that defendant Rumsfeld 

units and headquarters of its National Guard". 

64. Pursuant to 32 U.S.C. § 104(c), "no change in the branch, organization, or 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

COMPLAINT 

allotment of a unit located entirely within a State may be made without the approval of its 

governor". 

65. The State has fixed the locations of the 141a, 256" and 242d units, which are 

units located entirely with the State. 

66. Defendants' Proposed Realignment would change the location, branch, 

organization andlor allotment of the 141a, 256& and the 242q and the Governor has not granted 

her approval for such actions. 

67. Defendants' Proposed Realignment, without gubernatorial consent, violates 

32 U.S.C. § 104. 

68. Pursuant to 28 U.S.C. 5 2201 and Fed.R.Civ.P. 57, plaintiff requests a 

Declaratory Judgment declaring that defendants' Proposed Realignment, without first 

12 A.rTORNEY GENERAL OF WASHINGTON 
Govemmmt Opaations Division 
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to protect and enforce Governor Gregoire's rights as Governor of the State of Washington and 

as Commander-in-Chief of the Washington National Guard. 

6 '1 IX. THIRD CAUSE OF ACTION 

(r, 
1 

2 

3 

may not implement the Proposed Realignment; and W e r  declaring that the Proposed 

Realignment is null and void. 

69. Pursuant to 28 U.S.C. 8 2202, plaintiff requests such further relief as necessary 

7 

8 

9 

Violates the Second Amendment 

70. Plaintiff incorporates by reference and realleges paragraphs 1 through 69, 

inclusive, as though fully set forth herein. 

10 

11 

l6 II 72. Defendants' Proposed Realignment would infiinge upon the State's I 

71. Under the Constitution of the United States, authority over the military is 

divided between the federal and state government. U.S.C.A. Const. Art. 1, $ 8. The Second 

12 

1A 13 

14 

15 

17 constitutional right to maintain a well regulated militia, and violates the Second Amendment. 

18 I 73. Pursuant to 28 U.S.C. 9 2201 and Fed.R.Civ.P. 57, plaintiff requests a 

Amendment states: "A well regulated militia, being necessary to the security of a fiee state, the 

right of the people to keep and bear arms, shall not be infringed." U.S.C.A. Const. Amend. 11. 

The guarantee of the Second Amendment regarding states' rights to a well-regulated militia 

was made for the purpose of assuring the continuation and effectiveness of state militia. 

19 11 Declaratory Judgment declaring that defendants' Proposed Realignment is unconstitutional; I 
20 11 that defendant Rumsfeld may not implement the Proposed Realignment; and further declaring I 

that the Proposed Realignment is null and void. 

22 74. Pursuant to 28 U.S.C. $ 2202, plaintiff requests such further relief as necessary 

to protect and enforce Governor Gregoire's rights as Governor of the State of Washington and 

24 as Commander-in-Chief of the Washington National Guard. 
23 I 
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X. PRAYER FOR RELIEF 

WHEREFORE, Plaintiff prays that judgment be entered in its favor and against 

defendants and that the Court grant the following relief: 

4 I A. An Order declaring that defendants' Proposed Realignment exceeds their 

statutory authority under the BRAC Act, is null and void, and shall not be implemented; 

6 B. An Order declaring that the defendants' Proposed Realignment violates 

32 U.S.C. 5 104, is null and void, and shall not be implemented; I 
C. An Order declaring that the defendants' Proposed Realignment violates the 

Second Amendment to the United States Constitution, is null and void, and shall not be 

implemented; 

D. An Order awarding plaintiff costs, fees and other expenses incwed in pu~suing I 
this litigation, pursuant to 28 U.S.C. 5 2412 and any other applicable statute; and 

E. Further Orders providing such additional legal or equitable relief as this Court 

may deem just and proper. 

15 DATED this ~ day of September, 2005. 

l6  II Respectfblly submitted, I 
ROB MCKENNA 
Attorney General 

SARA J. F ~ A Y ,  WSBA M 8 2  1 
Senior Counsel u 
Attorneys for Plaintiff 
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EXHIBIT A 

28046 Federal Register / Vol. 70, No. 93 /Monday, May 16, 2005 /Notices 

Ellington Air Guard Station, TX Moines International Airport Air Guard realigning RSS positions from Hickam 
Recommendation: Realign Ellington Station, IA (six aircraft); 482d Fighter Air Force Base and Sembach, Germany 

Field Air Guard Station, TX. The 147th W~3g Homestead Air Reserve Base, FL (non-BRAC programmatic) as well as 
Fighter Wing's F-16s (15 aircraft) will (three aircraft) and to backup inventory base-level Logistics Readiness Squadron 
retire. The wing's expeditioqary (six h a f t ) .  Richmond International (LRS) positions h m  Luke Air Force . 
support @a) elements will remain in Airport Air Guard Station real ropert~ Base. 
place. Ellington retains the capability to accountability will transfer to g e  Mobility Air Foms  (W): Ektablish a 
support the Homeland Defense mission. Dep-ent of the h y .  The 192d MAF LSC at Scott Air Force Base by 
The 272d Engineering Installation Fighter Wing's manpower will associate realigning RSS positions from Hurlburt 
Squadron, an ANG geographically with the 1st Fighter Wing. Realign Des Field and Sembach (non-BRAC 
separated unit moves into available Moines International Airport Air Guard programmatic) and LRS positions from 
space on Ellington. Station, IA. The F-16 currently Little Rock Air Force Base and Altus Air 

assigned to the 132d Fighter Wing at Force Base. 
Lackland Air Force Base, TX Des Moines are redistributed to the Floe Engine c e n a z e d  htemediate Recommendation: Realign Lackland 180th Fighter Wing, Toledo Express Repair Facilities 
Air Force Base. TX. Relocate the Airport Air Guard Station, OH (nine 
Standard Air Munitions Package aircraft) and 138th Fighter Wing, Tulsa flec0mmendation:Realign Langle~ 
(STAh4P)/Standard Tank, Rack, International Airport Air Guard Station, Air Force Bases VA; T~ndall Air Force 
Adaptor, and Pylon Packages (STRAPP) OK (six aircraft]. Base, FL; and Jacksonville International 
function &om Lackland Air Force Base, 
Medina Annex to M c C O M ~ ~ ~  Air Force 
Base, KS, and transfer the mission to the 
Air National Guard. 

Hill Air Force Base, UT Edwards Air 
Force Base* CAp Mountain Home Air 
Force ID* Luke Air Force Base* AZ. 
and Nellis Air Force Base, NV 

Recommendation: Realign Hill Air 
Force Base, UT. Distribute the 419th 
Fighter Wing F-16s to the 482d F'ighter 
Wing. Homestead Air Reserve Base, FL 
(six w a f t )  and the 30lst fighter Wing, 
Naval Air Station Joint Reserve Base 
Fort Worth, TX (nine aircraft). The 
AFMC F-16s at Hill will remain in 
place. Realign Edwards Air Force Base, 

Mountain Home Air Foxe Base* 0 ~~~d mtdell Air Station, Recommendation: Realign Maxwell 
and Luke Air Force Base, AZ, by WI Air Force Base. AL; Naval Air Station 
relocating base-level LANTIRN Meridian, MS; and Naval Station 
intermediate maintenance to Hill, Recommendation: Close General Newport, RI, by relocating religious 
establishing a Centralized Intermediate Mitchell Air Reserve Station (ARS). training and education to Fort Jackson, 
Repair Facility (CIRF) for Low Altitude Distribute the eight G130H aircraft of SC, establishing a joint Center of 
Navigation and Targeting Infrilred for the 440th Airlift Wing to the 94th Airlift ~ ~ ~ ~ l l ~ ~ ~ ~  for religious training and 
Night (.LA- pods at Hill. Realign Wing (AFR), Dobbins Air Reserve Base education. 
Naval Air Station Joint Reserve Base (ARB), GA (four aircraft) and to the 
Fort Worth, TX, and Nellis Air Force 314th Airlift Wing, Little Rock Air Force Joint Center of Excellence for Culinary 
Base, NV, by relocating base-level F l l o  Base, AR (four aircraft). Realign the Training 
engine intermediate maintenance to 440th Airlift Wing's operations, Recommendation: Realign Lackland 
Hill, establishing a CIRF for Fl10 maintenance and Expeditionary Combat Air Force Base, TX, by relocating 
engines at Hill. Support (ECS) manpower to Fort B r a g  m a r y  Training to Fort Lee, VA, 
Langley Air Force Base, VA NC. Air National Guard units at establishing it as a Joint Center of 

Mitchell are unaffected by this hcellence for Culinary Training. 
Recommendation: Realign Langley recommendation. 

Air Force Base, VA. Realign base-level Prime Power to Fort Leonard Wood. MO 
F-15 avionics intermediate maintenance Air Force Logistics Support Centers Recommendation: Realign Fort 
from Langley Air Force Base to Tyndall Recommendation: Realign Altus Air Belvoir, VA, by relocating Army Prime 
Air Force Base, FL, by establishing a Force Base, OK; Hickam Air Force Base, Power scbool training to Fort Leonard 

- Centralized Intermediate Repair Facility fII; Hurlburt Field, FL; Langley Air Wood, MO. 
(CIRF') at Tyndall Air Force Base, FL, for Farce Base. VA; Little Rock Air Force Pilot and Navigator F-15 avionics. Base, AR; Luke Air Force Base, AZ; and 

Scott Air Force Base, IL. Establish Air Tr- 
Richmond Air Guard Station* and Force Logistics ~upport  centers (ISC~) ~ecommendation: Realign Moody Air 

Moines International Air kt Langley Air Force Base and Scott Air Force Base, GA, as follows: reloc8te the 
Guard Station, IA Force Base by combining five major Primary Phase of Fixed-wing Pilot h Recommendation: Realign Richmond command (MAJCOM) Regional supply Tlsln(ng to Columbus Aim Force Base, 
nternational Airport Air Guard Station, Squadrons (RSS) into two LSCS. MS, Laughlin Air Force Base, TX, and 
VA. Distribute the 192d Fighter Wing's Combat Air Forces (UF): Establish a Vance Air Force Base. OK; relocate 
F-16s to the 132d Fighter Wing, Des CAF LSC at Langley Air Force Base by Introduction to Fighter Fundamentals 

FMd Air Force Base, WA 
Recommendation: Realign Fairchild 

Air Force Base, WA. The l4lst Air 
Refueling Wing (ANG) will associate 
with the 92d ~ i r  Refueling Wing at 
Fairchild Air Force Base, and the 141st 

Refueling Wing's eight KC135R 
aircraft are distributed to the 185th ~ i r  
Refueling Wing (ANG), Siom Gateway 
Airport Air Guard Station, IA. The 
256th Combat Communications 
Squadron and 242d Combat 
Communications Squadron, which 
ANG geographically separated units at 
Four Lakes and Spokane, are relocated 
into available facilities at Fairchild Air 
Force Base. 

Airport Air Guard Station, FL. Establish 
a Centralized Intermediate Repair 
Facility (-1 for F l O O  at 
Seymour Johnson Air Force Base, NC by 
r e d m  base-level Fl00 engine 
intermediate maintenance from Langley 
Air Force Base. Establish a a for 
FlOO engines at New *leans Air 
Reserve Station, LA (Air National Guard 
unit) by r e d m  base-level FlOO 
engine intermediate maintenance from 
Tyndall Air Force Base and Jacksonville 
Air Guard Station. 

~ d u c ~ o n  and m n g J o h t  mss- 
Sehce hup ~ ~ ~ ~ ~ ~ d ~ t i ~ ~ ~  

Joint Center of Excellence for Religious 
Training & Education 



The Hanorable Donald H. Rumshld 
Secretary of Defense 
1000 Defense Pentag00 
Washington, DC 20301 - 1000 

Dear Mr. Secretary: 

I am writing to express my strang objections to tbe Department of Defense's recommendations 
to the Base Realignment and Closure (BRAC) Commission to realign the Washington Air 
National Guard's 141" Air Refieling Wing, If approved, the proposal would remove and 
transfer the unit's eight unit equipped pn'mary msigned KC-1 35 aircraft from Fairchild Air Force 
Base in Washington State to Sioux Gateway Airport AGS, Iowa. 

If accepted by the BRAC Commission, these actions would, in effect, strip me of all direct 
emergency access to the unit's KC-135 aircraft for tactical airlift missions in response to state, 
regional, and national emergencies. It would prevent me - and all those who succeed me as 
&vernor of the state of Washington - fio~oarrying out the w&tUtioml and statutory 
responsibilities of my office to provide for public sdety and the security of the homeland, 
including extending assistance. to other states under the National Response Plan and fhe national 
Emergency Management Assktmce Compact. 

The Air Forcejs p r o m a t i c  chanw for tbs 141" Air Refueling Wing go hr beyond the ~0tb f  

and intent of the Defense Base Closure Realignment Act of 1990, as amended. The unit 
morganization and ab&wsi&nrnent mwn5me&om were submitted to the BRAC 
Codssicln without my p&r ndw mj~~~ft&an with, me or Mqjor General Timothy J. 
Lowenber8, Mjutmt %nerd afthe State &W:ag-n. 

These remmmendations vialate 10 U,Sf). ,&h 182% and 32 U.S.C. Wan- l&Q(a) which 
r'equi2.e Oovemor's cmsent for s s h  actidas. I emghatidly do not wniretlt to the 
0 e a l i ~ e P l t  of the 14 1" Air Refueing Wixq prlbe ~ ~ ~ Q J Q I J ,  relaation, or laapaigmnent ofthe 
141*'s mi$ equipp4d primary assigmdICC135 linMfl The p p o s d  mstaislly interferes 4% 
aud vida&s, the right @f thestat$ aP W- ta minh sh o q p t i d  state Mi p-t 
to the Becmd dam4mmt ti0 tbs u?r;iW States C%mtfWm 



Putbw~t to the bpg~hg imthodtia, tfie aotioos pmpmd by the Depm1:rtf ofT.k&~e omnot 
@ao~etL I mewe the dght to fib sUa, if na~aflt ,  to ccq& the Department's ~omplias~e 
W M  €he UIS, Iko:M@tiof~ f % d d  s t s a a  

-oi=: Anthoay $. Phcipi, Cb&tir, B W C  C!o&s$oq 
The HoIlorab1e.Maria ChnWeIl, U.S. Senate 
The HmmaMe P B ~  Mway, U.S. Senate 
The Honorsble Brian Baird, U.S. H o w  of Represenfatives 
The Honora-ble N m  Didas U.S. House of Repnsentatiws 
The HommbIs -hard Hastings, U.8: House of Representatives 
The Honorable Jay b l w ,  U.S, House of Representatives 
The Honomhle Rick Larsen, U.S. H o w  of Representatives 

Allrrr The Homnhlle Jim McDemott, U.S. House of Representatives 
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QAO 440 (Rev. 8/01) Summons in a Civil Action 

A UNITED STATES DISTRICT COURT 
Western District of Washington 

CHRISTINE 0 .  GREGOIRE, Governor of the 
State of Washington, 

Plaintiff, 

v. 
SUMMONS IN A CIVIL CASE 

DONALD H. RUMSFELD, in his official capacity as 
Secretary of Defense; ANTHONY J. PRINCIPI, in his 
official capacity as Chairman of the Defense Base CASE N U M B C  
Closure and Realignment Commission; and JAMES H. 
BILBRAY, PHILLIP E. COYLE, HAROLD W. 

G j  <4k J 

GEHMAN. JR.. JAMES V. HANSEN. JAMES T. HILL. 
c 1' 

LLOYD W. NEWTON, SAMUAL K. SKINNER, and 
SUE ELLEN TURNER, in their official capacities as members 
of the Defense Base Closure and Realignment Commission, 

Defendants. 
TO: (~ame and address of Defeodant) 

Samual K. Skinner 
2005 Defense Base Closure and Realignment Commission 
2521 S. Clark St., Suite 600 
Arlington, VA 22202 

h 
YOU ARE HEREBY SUMMONED and required to serve on PLAINTIFF'S ATTORNEY ( n a m e d  address) 

Sara J. Finlay, Senior Counsel 
Office of the Attorney General 
Government Operations Division 
PO Box 401 08 
Olympia, WA 98504-01 08 

an answer to the complaint which is served on you with this summons, within 60 days after service 
of this summons on you, exclusive of the day of service. If you fail to do so, judgment by default will be taken against you 
for the relief demanded in the complaint. Any answer that you serve on the parties to this action must be filed with the 
Clerk of this Court within a reasonable period of time after service. 

BRUCE RIFKIN 
LERK DATE 

(By) DEPUTY CLERK 
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A DEFENDANTS 

RUMSFELD, DONALD H., in his official capacity as Secretary of Defense; 
PRINCIPI, ANTHONY J., in his official capacity as Chairman of the Defense Base Closure and 
Realignment Commission; and 
BILBRAY, JAMES H. 
COYLE, PHILLIP E. 
GEHMAN, JR., HAROLD W. 
HANSEN, JAMES V. 
HILL, JAMES T. 
NEWTON, LLOYD W. 
SKINNER, SAMUAL K. and 
TURNER, SUE ELLEN, in their official capacities as members of the Defense Base Closure and 
Realignment Commission, 



UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON 

AT SEATTLE 

CHRISTINE 0. GREGOIRE, Governor of the 
State of Washington, I 

Plaintiff, 

DONALD H. RUMSFELD, in his official capacity 
as Secretary of Defense; ANTHONY J. PRINCIPI, 
in his official capacity as Chairman of the Defense 
Base Closure and Realignment Commission; and 
JAMES H. BILBRAY, PHILLIP E. COYLE, 
HAROLD W. GEHMAN, JR., JAMES V. 
HANSEN, JAMES T. HILL, LLOYD W. 
NEWTON, SAMUAL K. SKINNER, and 
SUE ELLEN TURNER, in their official capacities 
as members of the Defense Base Closure and 
Realignment Commission, 

I COMPLAINT 

Defendants. I 

Plaintiff CHRISTINE 0. GREGOIRE, in her official capacity as Governor of the 

State of Washington, by and through her attorney, ROB MCKENNA, Attorney General of 

the State of Washington, and SARA J. FINLAY, Senior Counsel, submits the following 
20 11 Complaint against the defendants, DONALD H. RUMSFELD, in his official capacity as 

21 11 Secretary of Defense; ANTHONY J. PRINCIPI, in his official capacity as Chairman of the 

22 11 Defense Base Closure and Realignment Commission; and JAMES H. BILBRAY, PHILLIP - 

23 (1 E. COYLEY HAROLD W. GEHMAN, IR, JAMES V. HANSEN, JAMES T. HILL, LLOYD 

COMPLAINT ATTORNEY GENERAL OF WASHINOTON 
&vaumcat Opedons Divisioa 

905 Plum St., SE, Bldg. #3 
PO Box 40108 

Olympia, WA 98504-0108 
I - S ~  coc 3r-r 



n 

collectively referred to as the "Proposed Realignment": 

11 (a) the 141" Air Refueling Wing of the Washington Air National Guard will 

1 

2 

3 

4 

5 

6 

7 

8 

9 

l2 II "associate" with the 92d Air Refueling Wing at Fairchild Air Force Base in Spokane, 

(4 13 Washington ("Fairchild"); 

capacities as members of the Defense Base Closure and Realignment Commission, as 

follows: 

I. NATURE OF THE CASE 

1. This case arises out of defendants' attempts, unilaterally and without seeking or 

obtaining approval fiom the Governor of the State of Washington, to fundamentally change 

units of the Washington Air National Guard under the guise of a recommendation made 

pursuant to the Defense Base Closure and Realignment Act of 1990, as amended, codified at 

10 U.S.C. $ 2687 note (the "BRAC Act"). The challenged recommendation to "Realign 

Fairchild Air Force Base" contains the following four elements, which will hereafter be 

(b) all eight of the KC-135R aircraft assigned to Washington Air National G~ard's 

141* Air Refbeling Wing will be "distributed" to an Iowa Air National Guard 

Refueling Wing; 

(c) the 256& Combat Communications Squadron of the Washington Air National 

Guard currently located at the Four Lakes Communications Station outside Cheney, 

Washington will be "relocated" to Fairchild; and 

(d) the 242d Combat Communications Squadron of the Washington Air National 

I Guard currently located at Geiger Field in Spokane, Washington will be "relocated" to 

Fairchild. 

I 23 II 2. Plaintiff does not challenge the validity of the BRAC Act. Rather, plaintiff I 

2 ATIORNEY GENERAL OF WASHINGTON 
Govmnxnt Operations Division 

905 Plum St, SE, Bldg. #3 
PO Box 40108 

Olympia, WA 98504-0108 ,..*... *.., ..,., 

24 

25 

I6 

asserts that without obtaining the consent of the Governor, defendants' Proposed Realignment: 

(a) exceeds their statutory authority under the BRAC Act, (b) is in derogation and violation of 

federal laws independent of the BRAC Act that expressly grant rights to the State of 



rA 
Washington and its Governor, as Commander-in-Chief of the Washington National Guard, and 

(c) infkges on the right of the State to maintain an organized militia in violation of the Second 

3. This is a declaratory judgment action pursuant to 28 U.S.C. $ 2201, 2202, and 

6 Fed.R.Civ.P. 57, that involves the interpretation of provisions of the United States Constitution ' I 
4 I 
II (U.S.C.A. Const. Art 1, 5 8, cl. 15 & 16; U.S.C.A Const. Amend. II) and federal statutes I 

Amendment to the United States Constitution. 

II. JURISDICTION AND VENUE 

11 # because the official residence of the Governor of the State of Washington is in the Western I 

8 

9 

10 

District of Washington. 

III. PARTIES 

(10 U.S.C. 5 2687 note; 32 U.S.C. 5 104). Because this case arises under the Constitution and 

laws of the United States, this Court has jurisdiction pursuant to 28 U.S.C. $133 1. 

4. Venue is proper in the Western District of Washington under 28 U.S.C. 4 1391 

5. Plaintiff, Christine 0. Gregoire, is Governor of the State of Washington and I 

actively in the service of the United States. I 

15 

16 

17 

brings this action in her official capacity and on behalf of the State. Pursuant to the 

Constitution and laws of the State of Washington (Article 111, $ 8 and RCW 38.08.020), 

Governor Gregoire is the Commander-in-Chief of the militia in the state, except when they are 

19 

20 

21 

COMPLAINT 

6. Defendant Donald H. Rumsfeld is the Secretary of the Department of Defense 

of the United States and, pursuant to the BRAC Act is authorized to make recommendations 

for the closure and realignment of military installations in the United States to the Defense 

22 

23 

24 

25 
(rr 

a6 

3 AlTORNM GENERAL OF WASHINGTON 
Govanmat Opaatiolls Division 
905 Plum St, SE, Bldg. #3 

PO Box 40108 
Olympia, WA 98504-0108 

I..,,.. COC -.C-.L 

Base Closure and Realignment Commission, and to implement those recommendations 

ultimately approved. He is sued in his official capacity only. 

7. Defendant Anthony J. Principi has been named by the President of the United 

States to be Chairman of the Defense Base Closure and Realignment Commission ("the BRAC 

Commission"). He is sued in his official capacity only. 



A 
II 8. Defendants James H. Bilbray, Phillip E. Coyle, Harold W. Gehma~ Jr., 1 

2 11 lames Y. Hansen, Jam& T. Hill, Lloyd W Newton, Samuel K. S u m ,  and I 
3 11 Sue Ellen Turner have been named by the President of the United States to be members of the I 

BRAC Commission. They are sued in their official capacities only. I 
IV. THE BRAC ACT I 

9. The stated purpose of the BRAC Act is to "provide a fair process that will result I 
7 11 in the timely closure and realignment of military installations inside the United States." BRAC I 
8 I Act 8 2901'". 

9 10. As used in the BRAC Act, the term "military installation" is defined as: 

abase, camp, post, station, yard, center, homeport facility for any ship, or other 
activity under the jurisdiction of the Department of Defense, including any 
leased facility. Such term does not include any facility used primarily for civil 
works, rivers and harbors projects, flood control, or other projects not under the 
primary jurisdiction or control of the Department of Defense. 

BRAC Act 5 29 1 O(4). 

l4 11 1 1. As used in the BRAC Act, the term "realignment" includes: 

any action which both reduces and relocates fhctions and civilian personnel 

16 
positions but does not include a reduction in force resulting fiom workload 
adjustments, reduced personnel or funding levels, or skill imbalances. 

1 7 11 BRAC Act 0 29 1 O(5). 

12. Pursuant to the BRAC Act ($8 2903, 2913, 2914(a)), the Secretary of the I 
19 11 Department of Defense was required to publish in the Federal Register and transmit to the I 

congressional defense committees and the BRAC Commission a "list of the military 
2o 11 I 
21 11 installations inside the United States that the Secretary recommends for closure or I 
22 11 realignmentyy consistent with the BRAC Act, the force-structure plan and military value and I 
23 11 other criteria established thereunder. Defendant Rumsfeld submitted his BRAC I 
24 1) recommendations to the BRAC Commission on May 13,2005, and published his BRAC list in I 
I the May 16,2005 Federal Register. 

COMPLAINT AlTORNEY GENERAL OF WASHINGTON 
Govanment Operations Division 

905 Pltnn St., SE, BMg. #3 
PO Box 40108 

Olympia, WA 98504-0108 
- . . - - . . - - - 



4 11 empowered to consider the recommendations of the Secretary of Defense and n~ake I 

n 
1 

2 

3 

15. The BRAC Commission met in an open meeting on August 24, 25, 26 and 27, 

2005 to consider and make the base closure and realignment recommendations it would 

forward to the President by September 8,2005. 

13. Defendant Rumsfeld's BRAC recommendations included the Proposed 

Realignment an issue in this case. 

14. Pursuant to the BRAC Act ($9 2903, 2914), the BRAC Commission is 

6 I 
16. On August 26, 2005, the BRAC Commission voted to adopt defendant 

Rumsfeld's Proposed Realignment. The BRAC Commission is expected to forward its 

recommendations to the President of the United States for the closure and realignment of 

military installations consistent with the BRAC Act. 

18. If the President disapproves any of the BRAC Commission's recommendations, I 

12 

13 

14 

15 

17 the BRAC Commission has until October 20, 2005 in which to transmit revised II I 

recommendations for military installation closure and realignment to the President by 

September 8,2005, including the Proposed Realignment . 
17. Pursuant to the BRAC Act ($5 2903, 2914), the President has until 

September 23,2005, to approve or disapprove the BRAC Commission's recommendations. 

20 11 process is terminated. BRAC Act $0 2903,29 14. I 

18 

19 

recommendations to the President. BRAC Act $9 2903,2914. 

19. If the President disapproves the revised recommendations, the 2005 BRAC 

21. If Congress does not enact a resolution disapproving the approved 

recommendations within 45 legislative days after receiving them ftom the President, defendant 

2 1 

22 

23 

24 

COMPLAINT 

20. If the President approves either the original or revised recommendations, he 

must send the approved list and his certification to Congress. If the President approves a 

revised list, his approval and certification to Congress must occur by November 7, 2005. 

BRAC Act $ 2903,2914. 

5 A m R N E Y  GENERAL OF WASHINmN 
Govanment Opaations Division 

905 Plum St., SE, B& #3 
PO Box40108 

Olympia, WA 98504.0108 
,.rn\ r n r  -,-r 



22. The National Guard has a dual nature, comprising both units of state militias 

5 and a part of the federal armed forces when those units are called into federal service. The 
4 I 

dm 

6 National Guard is the modern militia reserved to the States by Art. I, $ 8, cl. 15, 16 of the 

7 United States Constitution. The Washington National Guard constitutes a portion of the I 

1 

2 

3 

Rumsfeld must close and realign all military installations as recommended. BRAC 

Act $2904(a). 

V. NATURE OF THE NATIONAL GUARD 

9 I 
24. The National Guard is the only military force shared by the states and the 

A :: I federal government, and ready to carry out missions for both state and federal purposes. 

reserve component of the armed forces. 

23. States have the right to control the National Guard when not in federal service. 

10 

1 1 I 
25. The balance struck by Congress between the federal and state nature of the 

National Guard is reflected in the various statutes requiring the consent of the Governor for 

Members of the National Guard serve in the state militia under the command of the Governor 

unless they are called into federal service. 

16 

17 

18 

19 

Fairchild Air Force Base, WA I 

decisions which change the personnel and forces available for state duties and .the way in 

which such consent is obtained. 

26. Currently and during the BRAC process, the Washington Air National Guard's 

14 1 *, 256' and 242d units have not been federally mobilized into Title 10 federal status. 

20 

2 1 

22 

23 

I Recommendation: Realign Fairchild Air Force Base, WA. The 141" Air 
,6 Reheling Wing (ANG) will associate with the 92d Air Refbeling Wing at 

VI. THB PROPOSED REALIGNMENT 

27. Included in defendant Rumsfeld's base closure or realignment list was the 

following recommendation regarding Fairchild Air Force Base and referred to herein as the 

Proposed Realignment: 

COMPLAINT 6 ATTORNEY GENERAL OF WASHINGTON 
Govetnment Operatioos Division 

WS Plum St., SE, Bug. #3 
PO Box 40108 

Olympia, WA 98504-0108 
. - - -. - - - - - - - 



I Fairchild Air Force Base, and the 141 * Air Refueling Wing's eight KC- 13% 
aircraft are distributed to the 1 8 5 ~  Air Refueling Wing (ANG), Sioux Gateway 
Airport Air Guard Station, Iowa. The 256& Combat Communications Squadron 
and 242d Combat Communications Squadron, which are ANG geographically 
separated units at Four Lakes and Spokane, are relocated into available facilities 
at Fairchild Air Force Base. 

70 FR 28046, May 16,2005. See Exhibit A. 

28. The BRAC Commission voted to approve the basic elements of the Proposed 

Realignment and include the recommendation in its report to the President for the 2005 closure I 
8 11 or realignment of military installations pursuant to the BRAC Act. I 

29. It is expected that the BRAC Commission's report to the President due by I 
September 8,2005 will include a recommendation on the Proposed Realignment substantially I 
similar to the language contained in defendant Rumsfeld's list as published in the Federal I :: 9 R""' 

30. At no time during the BRAC process did any of the defendants request or obtain 

the consent of Governor Gregoire to the Proposed Realignment. 
14. ii I 
IS II 3 1. At no time during the BRAC process did any of the defendants request or obtain I 
16 11 the consent of Governor Gregoire to make a change in the location, branch, organization or I 
17 11 allotment of the 141" Air Refbeling Wing or its KC-135s, the 256& Combat Communications I 

Squadron, the 242d Combat Communications Squadron, or any unit of the Washington Air 

National Guard. 

2o II 32. If the Governor had been requested during the BRAC process to consent to the I 
Proposed Realignment, Governor Gregoire would not have done so. I 

33. By letter dated August 9, 2005 to defendant Rumsfeld, Governor Gregoire I 
23 11 expressed her "strong objections to the Department of Defense's recommendations to the I 
24 11 [BRAC Commission] to realign the Washington Air National Guard's 141" Air Refueling I 

Wing" and stated she "emphatically [did] not consent to the realignment of the 141a Air 

6 

7 ATTORNEY GENERAL OF WASHINGTON 
Govemmmt Opaatioas Division 

905 Plum St. SE, B@. #3 
PO Box 40108 

Olympia, WA 98504-0108 



34. Governor Gregoire advised defendant Rumsfeld that his "recommendations 

violate 10 U.S.C. 8 18238 and 32 U.S.C 8 104(c) which require the Governor's consent for 

,lrr 

5 1 such actions." See Exhibit B. I 

1 

2 

35. As stated by Governor Gregoire in her letter to defendant Rurnsfeld, his 

7 "proposal materially interferes with, and violates, the right of the state of Washington to I 

Refbeling Wing or the removal, relocation, or reassignment of the 141''s unit equipped 

primary assigned KC-135 aircraft." See Exhibit B. 

maintain an organized state militia pursuant to the Second Amendment to the United States 

Constitution." See Exhibit B. 

36. In recommending the Proposed Realignment, the BRAC Commission 

contravened the legal advice provided by its own legal counsel in a memorandum dated 

l2 I July 14, 2005 recognizing that the BRAC Act did not authorize a change in the branch, 

(Ilr 13 organization or allotment, or relocation or withdrawal of a National Guard unit without the 

consent of the Governor where the unit was located. I 
15 

16 

1 7 

18 

does not define the term "associate". 

39. The 141Sf Air Refueling Wing is a Washington Air National Guard unit located 

entirely within the State of Washington, at Fairchild. 

Associating the 141" Air Refueline Wing 

37. The first portion of the Proposed Realignment would "associate" Washington 

Air National Guard's 14 1 * Air Refueling Wing with the Air Force's 92d Air Refueling Wing 

at Fairchild. 

19 

20 

21 

40. The 141'' Air Refueling Wing is a self-sustaining unit used for both federal and 

state missions. Members of the 141* have engaged in international, national, regional, state 

38. In his Federal Register notice, Defendant Rumsfield does not define or explain 

what is meant by his recommendation that the Washington Air National Guard's 141' Air 

Refueling Wing "associate" with the 92d Air Reheling Wing. The BRAC Commission also 

COMPLAINT 8 AlTORNEY GENERAL OF WASHINGTON 
G o v ~ n m ~ t  Operatiom Division 

905 Plum St, SE Bldg. #3 
PO Box 40108 

Olympia, WA 98504-0108 



A h  
1 

2 

3 

4 

5 

6 

7 

and local missions, including homeland security and emergency response activities. The 141 " 
has been ordered into state active duty status by prior governors of the State to respond to the 

eruption of Mount St. Helens, floods, fires and ice storms within the state, and to support local 

law enforcement. 

41. If the 141" ~ i r  ~ e f b e l i n ~  Wing were to "associate" with the Air Force's 92d Air 

Rekeling Wing, it would be blended into the Air Force's 92d Air Refbeling Wing, become 

subject to the operational control of the Air Force and its 92d Air Refueling Wing, and neither 

8 

9 

10 

11 

l4 II 43. This recommendation would leave the Washington Air National Guard without I 

the Governor nor the Adjutant General of the Washington Military Department would maintain 

operational control over the day to day operations of the 141". 

Distributing the 14lSt's KC-135s 

42. The second portion of the Proposed Realignment recommends that all eight of 

12 

IA 13 I the 141'' Air Reheling Wing's primary authorized aircraft be "distributed" to an Iowa Air 

National Guard Refbeling Wing. 

15 

16 

17 

2 1 I( emergency access to the 141"'s KC-135R aircraft for tactical airlift missions in response to I 

any primary authorized fixed wing aircraft. 

44. Without its eight KC-135R aircraft, the Washington Air National Guard's 

ability to control required aircraft training missions is eliminated, its ability to maintain air 

18 

19 

20 

I 22 local, state, regional and national emergencies. In addition to refbeling capabilities, the 

23 KC- 135s can be used to meet transport and cargo needs. The 14 1" Air Refbeling Wing and its 

crew readiness is restricted, and its ability to recruit and retain officers and enlisted members 

within the Washington Air National Guard is substantially reduced. 

45. The Proposed Realignment of the 141" would strip the Governor of all direct 

24 KC-135 aircraft have been integral components of the State's planned response to wildfires, I I 
floods and other natural disasten in the State. 

9 ATRIRNEY GENERAL OF WASHINGTON 
Government Operations Division 
905 Plum St, SE Bldg. #3 

PO Box 40108 
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64- 

46. The Proposed Realignment of the 141"' would prevent the Governor &om I 
2 11 carrying out the constitutional and statutory responsibilities of her office to provide for public I 
3 11 safety and the security of the homeland. I 

47. In order to provide needed help responding to the devastating effects of I 
5 11 Hunicane Katrina, the Govemor has approved use of the KC-1 35 aircrafl and members of the I 
6 11 141" Air Refueling Wing. The Governor's September 2, 2005 activation of the Washington I 

Air National Guard specifically authorizes use of the KC-135 aircraft. To date, the 141" and I 
its KC-135s have moved over 500 National Guard members, 50 tons of cargo and engaged in 

35 flying sorties to New Orleans and Gulfport in response to Hurricane Katrina, and these 

10 11 numbers will increase. The Proposed Realignment would prevent the Governor h m  I 
11 11 extending this type of assistance to states under the National Response Plan and the national I 
12 11 Emergency Management Assistance Compact. - 

re lo cat in^ the 256th 

l4  11 48. The third portion of the Proposed Realignment recommends that Washington I 
15 11 Air National Guard's 256' Combat Communications Squadron, currently wholly located at the I 
16 11 Four Lakes Communication Station outside Cheney, Washington, be "relocated" to Fairchild. I 

49. Four Lakes Communications Station is a federally owned facility under license I 
18 1 to the State of Washington. I 
l9 11 50. Relocating the 256& to Fairchild without the Governor's consent would impair I 
20 the Governor's rights and obligations as Commander-in-Chief of the state militia. II I 

Relocating the 242d 

22 51. The fourth portion of the Proposed Realignment recommends that Washington 

23 11 Air National Guard's 242nd Combat Communications Squadron, currently wholly located at I 
24 11 Geiger Field in Spokane, Washington, be "relocated" to Fairchild. I 

52. Geiger Field is not a federally owned facility, it is owned by the State of 

) Washington. "I 
COMPLAINT 10 ATTORNEY GENERAL OF WASHINGTON 

Govcmmat Opmtiolls Division 
905 Plum St. SE Bldg. #3 
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3 1 state militia, and impair her ability to interact with and access one of her state National Ch~ard I 

4- 

5 VII. FIRST CAUSE OF ACTION 

1 

2 

53. Relocating the 242d from state-owned land to Fairchild without the Governor's 

consent would impair the Governor's rights and obligations as Commander-in-Chief of the 

1 location of the 14lSt, 256& and 242d units, and the removal and transfer of the Washington Air 

National Guard's KC- 13 5 aircraft. 

56. Defendants exceeded their BRAC statutory authority by inappropriately 

attempting to use the BRAC Act as a basis to determine how a National Guard unit is equipped 

or organized. 

57. Defendants exceeded their BRAC statutory authority by inappropriately 

attempting to use the BRAC Act as a basis to relocate, withdraw, disband or change the 

6 

7 

8 

9 

10 

Exceeds BRAC Act Authority 

54. Plaintiff incorporates by reference and realleges paragraphs 1 through 53, 

inclusive, as though fully set forth herein. 

55. Defendants exceeded their BRAC statutory authority by inappropriately 

attempting to use the BRAC Act as a basis for changing the branch, organization, allotment or 

18 

19 

20 

60. Pursuant to 28 U.S.C. $ 2201 and Fed.R.Civ.P. 57, plaintiff requests a 

Declaratory Judgment declaring that defendants do not have the authority under the BRAC Act 

organization of the Washington Air National Guard. 

58. Defendants' recommendations to "associate" the 141d unit and "distribute" the 

KC-135s assigned to it are not recommendations for the closure or realignment of a military 

21 

22 

23 

24 

COMPLAINT 

installation under the BRAC Act, and do not meet the BRAC Act definitions and criteria. 

59. Defendants' recommendations to relocate the 256& unit and the 242d unit are 

not recommendations for the closure or realignment of a military installation under the BRAC 

Act, and do not meet the BRAC Act definitions and criteria. 

11 ATTORNEY GENERAL OF WASHINGTON 
Government Operations Division 

905 Plum St.. SE Bldg. #3 
PO ~ 4 4 o i 0 8  - 

Olympia, W A  985040108 
I.,<,-.\ COL 7 1 - C  



A 
1 11 to recommend the Proposed Realignment; that the Proposed Realignment exceeds defendants' I 

authority under the BRAC Act; that defendant Rumsfeld may not implement the Proposed 

Realignment; and further declaring that the Proposed Realignment is null and void. 

61. Pursuant to 28 U.S.C. § 2202, plaintiff requests such fiuther relief as necessary 

5 to protect and enforce Governor Gregoire's rights as Governor of the State of Washington and I 
6 

7 

8 

9 

as Commander-in-Chief of the Washington National Guard. 

VIII. SECOND CAUSE OF ACTION 

Violates 32 U.S.C. 6 104 

62. Plaintiff incorporates by reference and realleges paragraphs 1 through 6 1, 

10 

11 

12 

13 

inclusive, as though l i l y  set forth herein. 

63. Pursuant to 32 U.S.C. 5 104(a), "[elach State . . . may fix the location of the 

units and headquarters of its National Guard". 

64. Pursuant to 32 U.S.C. 9 104(c), "no change in the branch, organization, or 

14 

15 

16 

her approval for such actions. I 

allotment of a unit located entirely within a State may be made without the approval of its 

governor". 

65. The State has fixed the locations of the 141*, 256" and 242d units, which are 

17 

18 

19 

units located entirely with the State. 

66. Defendants' Proposed Realignment would change the location, branch, 

organization andlor allotment of the 14 1 *, 2 ~ 6 ~ ~  and the 242d, and the Governor has not granted 

68. Pursuant to 28 U.S.C. 5 2201 and Fed.R.Civ.P. 57, plaintiff requests a I 
22 I 
24 1) Declaratory Judgment declaring that defendants' Proposed Realignment, without first I 

67. Defendants' Proposed Realignment, without gubernatorial consent, violates 

32 U.S.C. 9 104. 

COMPLAINT 

25 

J 

12 AITORNEY GENERAL OF WASHINGTON 
Government Operations Division 

905 Plum St.. SE. Bldg. #3 
PO Box 40108 
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obtaining Governor Gregoire's approval, violates 32 U.S.C. tj 104; that defendant Rumsfeld 



4 11 to protect and enforce Governor Gregoire's rights as Governor of the State of Washington and I 

A 

as Commander-in-Chief of the Washington National Guard. 

6 IX. THIRD CAUSE OF ACTION 

1 

2 

3 

Violates the Second Amendment 

70. Plaintiff incorporates by reference and realleges paragraphs 1 through 69, 

inclusive, as though fully set forth herein. 

may not implement the Proposed Realignment; and further declaring that the Proposed 

Realignment is null and void. 

69. Pursuant to 28 U.S.C. $ 2202, plaintiff requests such further relief as necessary 

71. Under the Constitution of the United States, authority over the military is I 
11 11 divided between the federal and state government. U.S.C.A. Const. Art. 1, 5 8. The Second 

l2 I Amendment states: "A well regulated militia, being necessary to the security of a fiee state, the 

3 dght of the people to keep and bear arms, shall not be infringed." U.S.C.A. Const. Amend. XI. 

l4 11 The guarantee of the Second Amendment regarding states' rights to a well-regulated militia I 
was made for the purpose of assuring the continuation and effectiveness of state militia. 

72. Defendants' Proposed Realignment would infkinge upon the State's 

constitutional right to maintain a well regulated militia, and violates the Second Amendment. 

73. Pursuant to 28 U.S.C. $ 2201 and F4.R.Civ.P. 57, plaintiff requests a I 
19 

20 

24 11 as Commander-in-Chief of the Washington National Guard. 

Declaratory Judgment declaring that defendants' Proposed Realignment is unconstitutional; 

that defendant Rumsfeld may not implement the Proposed Realignment; and further declaring 

21 

22 

23 

ATTORNEY GENERAL OF WASHINGTON 
Government Opuations Division 

90s Plum St.. SE, Bldg. #3 
PO Box40108 

Olympia, WA 985Oe0108 - - - - - -  < 

that the Proposed Realignment is null and void. 

74. Pursuant to 28 U.S.C. $ 2202, plaintiff requests such further relief as necessary 

to protect and enforce Governor Gregoire's rights as Governor of the State of Washington and 



Ilr. 
11 X. PRAYER FOR RELIEF 

WHEREFORE, Plaintiff prays that judgment be entered in its favor and against I 
defendants and that the Court grant the following reliet 

4 A. An Order declaring that defendants' Proposed Realignment exceeds their 

statutory authority under the BRAC Act, is null and void, and shall not be implemented; 

6 I B. An Order declaring that the defendants' Proposed Realignment violates 

32 U.S.C. § 104, is null and void, and shall not be implemented; 

C. An Order declaring that the defendants' Proposed Realigtunent violates the 

Second Amendment to the United States Constitution, is null and void, and shall not be 

10 1 implemented; 

11 D. An Order awarding plaintiff costs, fees and other expenses incurred in p ~ u i n g  

14 11 may deem just and proper. 

12 

13 

DATED this ~ day of September, 2005. 

this litigation, pursuant to 28 U.S.C. § 2412 and any other applicable statute; and 

E. Further Orders providing such additional legal or equitable relief as this Court 

l6 II Respectllly submitted, 

ROB MCKENNA 
Attorney General 

SARA J. F ~ A Y ,  WSBA M821 
Senior Counsel u 
Attorneys for Plaintiff 

ATTORNEY GENERAL OF WASHINGION 
Government Operations Division 

905 Plum St., SE, Bldg. #3 
PO Box 40108 

Olympia, WA 985044108 
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EXHIBIT A 

Ellington Air Guard Station, TX Moines International Airport Air Guard realigning RSS positions from Hickam 
Reco-endatjon: Realign Ellington Station, IA (six aircraft); 482d Fighter Air Force Base and Sembach, Gemany 

field Air ~~~d Station, TX. The 147th Wing Homestead Air Reserve Base, F'L (non-BRAC programmatic) as well as 
Fighter wingss F-16s (15 aircraft) will (three aircraft) and to backup inventory base-level Logistics Readiness Squadron 
retire. The wing's expeditioqary (six h a f t ) .  Richmond International (LRS) positions from Luke Air Force . 
support @CS) elements will remain in Airport Air Guard Station real roperty Base. 
place. ~w~~ mtains the capability to accountability will transfer to &e Mobility Air Forces ( . ) :  Establish a 
support the Homeland Defense mission. Department of the Army. The 192d MAF LSC at Scott Air Force Base by 
The 272d Engineering Installation Fighter Wing's manpower will associate realigning RSS positions from Hurlburt 
Squadron, an ANG geographically with the 1st Fighter Wing. Realign Des Field and Sembach (non-BRAC 
separated unit moves into available Moines International Airport Air Guard ~mgrammatic) and LRS positiolls from 
space on Ellington. Station, IA. The F-16 aircraft currently Little Rock Air Force Base and Altus Air 

assigned to the 132d Fighter Wing at Force Base. 
Lackland Air Force Base, TX Des Moines are redistributed to the FIOO Engine hterrnediate 

Recommendation: Realign Lackland 180th Fighter Wing, Toledo Express Repair 
Air Force Base, TX. Relocate the Airport Air Guard Station, OH (nine 
Standard Air Munitions Package aircraft) and 138th Fighter Wing, Tulsa Recommendation:Reali~ 
(STAMP)/Standard Tank, Rack, International Airport Air Guard Station, Air Force Base* VA; T~ndall AirForce 
Adaptor, and Pylon Packages (STRAPP) OK (six aircraft). Base, FL; and Jacksonville International 
fundion h m  Lackland Air Force Base. 
Medina Annex to McConnell Air Force 
Base. KS, and transfer the mission to the 
Air National Guard. 

Hill Air Form Base, UT Edwards Air 
Force Base, C& Mountain Home Air 
Force Base, ID. Luke Air Force Base. AZ, 
and Nellis Air Force Base, NV 

Recommendation: Realign Hill Air 
Force Base, UT. Distribute the 419th 
Fighter Wing F-16s to the 482d Fighter 
Wing. Homestead Air Reserve Base, FL A (six aimafi) and the 3Olst Fighter Wing. 
Navd Air Station Joht Reserve Base 
Fort Worth, TX (nine aircraft). The 
AFMC F-16s at Hill will remain in 
place. Realign Edwards Air Force Base, 
a; Mountain Home Air Force Base. ID; 

Mitchell Air Reserve Stntion, and Luke Air Force Base, AZ, by 
Recommendation: Realign Mexwell 

WI Air Force Base, AL; Naval Air Station 
relocating base-level LANTIRN Meridian, MS; and Naval Station 
intermediate maintenance to Hill, Recommendation: Close General Newport, RI, by relocating religious 
establishing a Centralized Intermediate Mitchell Air Reserve Station (ARS). tr&ing and education to Fort Jackson, 
Repair Facility (CIRF) for Low Altitude Distribute the eight C-130H aircraft of SC, a joint Center of 
Navigation and Targeting Infkared for the 440th Airlift Wing to the 94th Airlift ~ ~ ~ ~ l l ~ ~ ~ ~  for religious wng and 
Night (LANTIRN) pods at Hill. Realign Wing (AFR), Dobbins Air Reserve Base education. 
Naval Air Station Joint Reserve Base (ARB), GA (four aircraft) and to the 
Fort Worth, TX, and Nellis Air Force 314th Airlift Wing, Little Rock Air Force Joint Center of Ebuxllence for 
Base, NV, by relocating base-level F i i o  Base, AR (four aircraft). Realign the Training 
engine intermediate maintenance to 440th Airlift Wing's operations, Recommendation: Realign Lackland 
Hill, establishing a CIRF for F l l o  maintenance and Expeditionary Combat Air Force Base, TX, by relocating 
engines at Hill. Support (ECS) manpower to Fort Bragg, Culinary Training to Fort Lee, VA, 
Langley Air Force Base, VA NC. Air National Guard units at establishing it as a Joint Center of 

Mitchell are unaffected by this Excellence for Culinary Training. 
Recommendation: Realign Langley recommendation. 

Air Force Base, VA. Realign base-level Prime Power to Fort Leonard Wood. MO 
F-15 avionics intermediate m&tenance Air Force Logistics Support Centers Recommendation: Realign Fort 
h m  Langley Air Force Base to Tyndall Recommendation: Realign Altus Air Belvoir, VA, by relocating Army Prime 
Air Force Base, FL, by establishing a Force Base, OK; Hickam Air Force Base, Power School training to Fort Leonard 
Centralized Intermediate Repair Facility HI; Hurlburt Field, & Langley Air Wood, MO. 
(CIRF) at Tyndall Air Force Base, FL, for Force Base, VA, Little Rock Air Force 
F-15 avionics. B ~ ~ ,  A ~ ;  Luke Air Force Base, AZ; and Undergraduate Pilot and Navigator 

Scott Air Force Base, IL. Establish Air Tr- 
Richmond Air Guard Station* VA* and Force Logistics support Centers (LSCS) Recommendation: Real@ Moody Air 
Des Moines International Airport Air .at Langley Air Force Base and Scott Air Force Base, GA, as ~ O ~ ~ O W S :  relocate the 
Guard Station, IA Force Base by combining five major Primary Phase of ~ixed-wing pilot A Recommendation: Realign Richmond command WJGOM) Regional supply Training to Columbu8 Air Force Bane, 
nternational Airport Air Guard Station, Squadrons (RSS) into two LSCs. MS, Laughlin Air Force Base, TX, and 
VA. Distribute the 192d Fighter Wing's Combat Air Forces (CM): Establish a Vance Air Force Base, OK; relocate 
F-16s to the 132d Fighter Wing, Des CAF LSC at Langley Air Force Base by Introduction to Fighter Fundamentals 

FMd Air Force Base, WA 
4 

Recommendation: Realign Fairchild 
Air Force Base, WA. The 141st Air 
Refueling Wing (ANG) will associate 
vvith the 92d ~ i r  Refueling Wing at 
~&&ild sir Force Base, and the 141st 
~ i r  Refueling Wings eight ~ ~ 1 3 5 ~  
aircraft are distributed to the 185th ~ i r  
Refueling Wing (ANG), Sioux Gateway 
Airport Air Guard Station, IA. The 
256th Combat Communications 
Squadron and 242d Combat 
Communications Squadron, which are 
ANG geographically separated units at 
Four Lakes and S okane, are relocated 
ioto avdable fao\ties at F-ild ~k 
Force Base. 

Airport Air Guard Station, FL. Establish 
a Centralized Intermediate Repair 
Facility (-1 for FlOO engines at 
Seymour Johnson Air Force Base, NC by 
realigning base-level Fl00 engine 
intermediate maintenance from Langley 
Air Force Base. Establish a CIRF for 
FlOO engines at New Orleans Air 
Reserve Station, LA (Air National Guard 
unit) by r e d m  base-level FlOO 
engine intermediate maintenance from 
Tyndall Air Force Base and Jacksonville 
Air Guard Station. 

~ d ~ ~ ~ t i ~ ~  and TminingI0int cross- 
SehCe c~~~ Recomeendations 
Joint Center of Excellence for Religious 
Training & Education 



STATE OF WMIN'CImN 

OFFICE OF THE GOKRNOR 
ftO. BDX M&!P 4 O T j +  tw&lAgrtin 9 8 3 M - ~ @ ~  * m b ~ )  m-67~ ~ & + ~ ~ 3 a , g o v  

The Hanorable Doadd H. R d l d  
Secretmy af Defense 
1000 Ddmse Pentagon 
Washington, DC 20301 - 1000 

I Dear Mr. Secretary: 

I am wrSting to express my smng objections to the Department of Defense's recommendations 
to the Base Realignment and Closure (BRAC) Commission to realign the Washington Air 
National Guard's 141' Air Refueling Wing. Ifapproved, the proposal would remove and 
transfer the unit's eight unit equipped primary msigned KC- 135 a i w d  from Fairchild Air Force 
Base in Washington State to Sioux Gateway Ahport AGS, Iowa. 

If accepted by the BRAC Commission, these actions would, in effect, strip me of all direct 
emergency access to the unit's KC-1 35 aircraft f i r  tactical &lift missions in response to state, 
regional, and national emer~ncies. It would prevent me - and all those who succeed me as 
Governor of the state of Washington - fiom70arrying out the canstitutiortal and statutory 
responsibilities of my office to provide for public safbty and the security of the homeland, 
including extending assistance to other states under the National Response Plan and the national 
Emergency Management Assistance Compact. 

The Air Force's programmatic changes for the 141" Air Refileling Wing go far beyond the letter 
and intent of the Defense Base Closure! md Realignment Act of 1990, as amended. The unit 
reorganization and air@& masmgnment rewwnendations were submitted to the BRAC 
Commission witbout my prior n o b ~  to, or 6;a~sutWn with, me or Mafor &nerd Timothy J. 
L o w E ~ ~ o ~ ~ ,  Adjutant ~errsral aifthe Stab of Washington. 

These femmmendatiolls violate 10 U.S.C., &tim 18234 and 32 U.S.C. S d a  1Q4(0) which 
quire the CSovernor's cmsent for srxOh actidas. I eqhaticdy do not wnsm to the 
ra&pcmt  offitha MI* At b ~ m l i n g  Wing (a&e m o v a ~ ,  m~mation, or migmnent ofthe 
141 's.unf.5 equippd p&my ws@M KG1 33 &bm% me pmpossl m&edaltp i n e e e s  wih 
Imd vidaas, the dgbt sleitt9 af ~~ ta nz&ti&i ah mgmhxi state & i  p-t 
to thG Seccsnd A m e m t  ti0 thB UlifW SUBS bnstptiftm, 

8; 

EXHIBIT 6 



Raauetlt to the % q ~ i a ( t  euWti.es, tba aotiw ppseFd by tho Department of DeflaYle amnot 
prmd I m i w e  the right to flh suk ipnews~ttry, to c~aq.xipel the Depwent's ~omplimce 
w%i us. rnwcoa  and f e d d  sbt&es* 

: Anthy J. Phip i ,  CMc, B M C  Commission 
l%e Hmorabie.M& Chntwell, U.S. 8 w t e  
The Hmmble Patty Mumy, U.S. Senate 
The Honorable Brim Bdtd, U.S. House of Represmtatives 
The Honorable Num D i ~ b ~  U.S. House of Representatives 
The HowrabI6 &hard Hastings, U.S. House of Representatives 
The Honorable Jay Itlslee, U.SI House of Representatives 
The Honorable Rick Larsen, U.S. House of Representatives 

#'h 
The Howrable ,Fim McDenmott, U.S. House of Representatives 
The Honorable Cathy McMorris, U.S. House of Representatives 

\. j 
T&e Honorable Dave Reichert, U.S. House of Representatives 
The Hanorable Adsm Smith, U.S. House of Representatives 
The Honorable Mike Hucksbee, Chair, National Governors Association 
Doug Clapp, Ofice of the Governor 



QAO 440 (Rcv. 8/01) Summoos in a Civil Action 

A UNITED STATES DISTRICT COURT 
Western District of Washington 

CHRISTINE 0 .  GREGOIRE, Governor of the 
State of Washington, 

Plaintiff, 

v. 
SUMMONS IN A CIVIL CASE 

DONALD H. RUMSFELD, in his official capacity as 
Secretary of Defense; ANTHONY J. PRINCIPI,-~~ his 
offic~al capacity as Chairman of the Defense Base CASE NUMBER: 
Closure and Realignment Commission; and JAMES H. 
BILBRAY, PHILLIP E. COYLE, HAROLD W. 
GEHMAN, JR., JAMES V. HANSEN, JAMES T. HILL, 
LLOYD W. NEWTON, SAMUAL K. SKINNER, and 
SUE ELLEN TURNER, in their official capacities as members 
of the Defense Base Closure and Realignment Commission, 

Defendants. 
TO: (~ame Qld address of Defmdant) 

Sue Ellen Turner 
2005 Defense Base Closure and Realignment Commission 
2521 S. Clark St., Suite 600 
Arlington, VA 22202 

4- 
YOU ARE HEREBY SUMMONED and required to serve on PLAINTLFF'S ATTORNEY (name an dddress) 

Sara J. Finlay, Senior Counsel 
Office of the Attorney General 
Government Operations Division 
PO Box 401 08 
Olympia, W A  98504-01 08 

an answer to the complaint which is served on you with this summons, within 60 days after service 
of this summons on you, exclusive of the day of service. Ifyou fail to do so, judgment by default will be taken against you 
for the relief demanded in the complaint. Any answer that you serve on the parties to this action must be filed with the 
Clerk of this Court within a reasonable period of time after service. 

BRUCE RIFKIN 
.c- C-C 

DATE 

(By) DEPUTY CLERK 
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(4 
DEFENDANTS 

RUMSFELD, DONALD H., in his official capacity as Secretary of Defense; 
PRINCIPI, ANTHONY J., in his official capacity as Chairman of the Defense Base Closure and 
Realignment Commission; and 
BILBRAY, JAMES H. 
COYLE, PHILLIP E. 
GEHMAN, JR., HAROLD W. 
HANSEN, JAMES V. 
HILL, JAMES T. 
NEWTON, LLOYD W. 
SKINNER, SAMUAL K. and 
TURNER, SUE ELLEN, in their official capacities as members of the Defense Base Closure and 
Realignment Commission, 



UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON 

AT SEATTLE 

CHRISTINE 0. GREGOIRE, Governor of the 
State of Washington, I 

Plaintiff, 

DONALD H. RUMSFELD, in his official capacity 
as Secretary of Defense; ANTHONY J. PRINCIPI, 
in his official capacity as Chairman of the Defense 
Base Closure and Realignment Commission; and 
JAMES H. BILBRAY, PHILLIP E. COYLE, 
HAROLD W. GEHMAN, JR., JAMES V. 
HANSEN, JAMES T. HILL, LLOYD W. 
NEWTON, SAMUAL K. SKINNER, and 
SUE ELLEN TURNER, in their official capacities 
as members of the Defense Base Closure and 
Realignment Commission, 

COMPLAINT 

Defendants. I 
Plaintiff CHRISTINE 0. GREGOIRE, in her official capacity as Governor of the 

1) State of Washington, by and through her attorney, ROB MCKENNA, Attorney General of 
19 1 11 the State of Washington, and SARA J. FINLAY, Senior Counsel, submits the following 
20 I 11 Complaint against the defendants, DONALD H. RUMSFELD, in his official capacity as 
2 1 I 
- -  11 Secretary of Defense; ANTHONY J. PRINCIPI, in his official capacity as Chairman of the 
22 I 

Defense Base Closure and Realignment Commission; and JAMES H. BILBRAY, PHILLIP 

E. COYLE, HAROLD W. GEHMAN, JR., JAMES V. HANSEN, JAMES T. HILL, LLOYD 
24 23 # 

11 W. NEWT'ON, SAMUAL K. SKINNER, and SUE ELLEN TURNER, in their official I 

COMPLAINT A1TORNEY GENERAL OF WASHINGTON 
Govanmcnt Operations Divisioa 

905 Plum St. SE. Bldg. #3 
PO Box 40108 

Olympia, WA 985044108 
r - m \  COL )L*L 



I. NATURE OF THE CASE 

1. This case arises out of defendants' attempts, unilaterally and without seeking or 

C4 

obtaining approval from the Governor of the State of Washington, to fundamentally change 

6 units of the Washington Air National Guard under the guise of a recommendation made I 
I 2 

capacities as members of the Defense Base Closure and Realignment Commission, as 

follows: 

(a) the 1411 Air Refbeling Wing of the Washington Air National Guard will I 

7 

8 

9 

10 

"associate" with the 92d Air Refueling Wing at Fairchild Air Force Base in Spokane, 

Washington ("Fairchild"); 

pursuant to the Defense Base Closure and Realignment Act of 1990, as amended, codified at 

10 U.S.C. § 2687 note (the "BRAC Act"). The challenged recommendation to "Realign 

Fairchild Air Force Base" contains the following four elements, which will hereafter be 

collectively r e f d  to as the "Proposed Realignment": 

(a) exceeds their statutory authority under the BRAC Act, (b) is in derogation and violation of 

federal laws independent of the BRAC Act that expressly grant rights to the State of 

14 

15 

16 

17 

18 

19 

20 

2 1 

22 

23 

24 

COMPLAINT 

(b) all eight of the KC-135R aircraft assigned to Washington Air National Guard's 

1411 Air Refueling Wing will be "distributed" to an Iowa Air National Guard 

Refueling Wing; 

(c) the 256& Combat Communications Squadron of the Washington Air National 

Guard currently located at the Four Lakes Communications Station outside Cheney, 

Washington will be "relocated" to Fairchild; and 

(d) the 242nd Combat Communications Squadron of the Washington Air National 

Guard currently located at Geiger Field in Spokane, Washington will be "relocated" to 

Fairchild. 

2. Plaintiff does not challenge the validity of the BRAC Act. Rather, plaintiff 

asserts that without obtaining the consent of the Governor, defendants' Proposed Realignment: 
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Govanma~t Opaatioas Division 

905 Plum !3., SJ2, B l d ~  #3 
PO Box 40108 

Olympia, WA 98504-0108 
I. .A\ Zn, .,., 



1 11 Washington and its Governor, as Commander-in-Chief of the Washington National Guard, and I 
2 11 (c) infringes on the right of the State to maintain an organized militia in violation of the Second I 
3 11 Amendment to the United States Constitution. I 

II. JURISDICTION AND VENUE I 
R 3. This is a declaratory judgment action pursuant to 28 U.S.C. 8 2201, 2202, and I 

6 Fed.R.Civ.P. 57, that involves the interpretation of provisions of the United States Constitution I I 
7 11 (U.S.C.A. Const. Art 1, 8 8, cl. 15 & 16; U.S.C.A Const Amend. II) and federal statutes I 
8 ) (1 0 U.S.C. 8 2687 note; 32 U.S.C. 8 104). Because this case arises under the Constitution and I 
9 11 laws of the United States, this Court has jurisdiction pursuant to 28 U.S.C. 8 1331. I 

lo H 4. Venue is proper in the Western District of Washington under 28 U.S.C. $ 1391 I 
11 11 because the official residence of the Governor of the State of Washington is in the Western I 

l4 11 5. Plaintiff, Christine 0. Gregoire, is Governor of the State of Washington and I 

12 

13 1 
15 brings this action in her official capacity and on behalf of the State. Pursuant to the II I 

District of Washington. 

111. PARTIES 

16 11 Constitution and laws of the State of Washington (Article 111, 8 8 and RCW 38.08.020), I 
17 Governor Oregoire is the Commander-in-Chief of the militia in the state, except when they are 

1 8 actively in the service of the United States. . I 
l9 11 6. Defendant Donald H. Rumsfeld is the Secretary of the Department of Defense I 
20 of the United States and, pursuant to the BRAC Act is authorized to make recommendations I 

for the closure and realignment of military installations in the United States to the Defense 

22 Base Closure and Realignment Commission, and to implement those recommendations 
21 I 
23 ultimately approved. He is sued in his official capacity only. 

24 I 7. Defendant Anthony J. Principi has been named by the President of the United 

States to be Chairman of the Defense Base Closure and Realignment Commission ("the BRAC 

Comrnis~ion'~). He is sued in his official capacity only. 
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4- 
1 1  8. Defendants James H. Bilbray, Phillip E. Coyle, Harold W. Gehman, Jr., ( 
2 e s  V. Hansen, James T. Hill, Lloyd W Newton, Samuel K. S-er, and I 
3 11 Sue Ellen Turner have been named by the President of the United States to be members of the I 
4 ( BRAC Commission. They are sued in their official capacities only. I 

IV. THE BRAC ACT I 
I1 9. The stated purpose of the BRAC Act is to "provide a fair pr-s that will result ( 

7 1 in the timely closure and realignment of military installations inside the United States." BRAC 1 
8 11 Act 5 2901@). I 
I1 10. As used in the BRAC Act, the term "military installation" is defined as: I 

a base, camp, post, station, yard, center, homeport facility for any ship, or other 
activity under the jurisdiction of the Department of Defense, including any 
leased facility. Such term does not include any facility used primarily for civil 
works, rivers and harbors projects, flood control, or other projects not under the 
primary jurisdiction or control of the Department of Defense. 

BRAC Act 5 29 1 O(4). 

l4  11 1 1. As used in the BRAC Act, the term "realignment" includes: I 
any action which both reduces and relocates functions and civilian personnel 
positions but does not include a reduction in force resulting from workload 
adjustments, reduced personnel or funding levels, or skill imbalances. 

BRACAct$2910(5). 

12. Pursuant to the BRAC Act ($9 2903, 2913, 2914(a)), the Secretary of the I 
19 11 Department of Defense was required to publish in the Federal Register and transmit to the I 
20 11 congressional defense committees and the BRAC Commission a 'list of the military I 
21 j/ installations inside the United States that the Secretary remmmends for closure or I 
22 1) realignment" consistent with the BRAC Act, the force-structure plan and military value and I 
23 11 other criteria established thereunder. Defendant Rumsfeld submitted his BRAC I 
24 11 recommendations to the BRAC Commission on May 13,2005, and published his BRAC list in I 

& I1 the May 16,2005 Federal Register. 
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recommendations to the President of the United States for the closure and realignment of 

6 military installations consistent with the BRAC Act. u 

ah 

15. The BRAC Commission met in an open meeting on August 24,25,26 and 27, 

2005 to consider and make the base closure and realignment recommendations it would 

forward to the President by September 8,2005. 

1 

2 

3 

4 

16. On August 26, 2005, the BRAC Commission voted to adopt defendant 

Rumsfeld's Proposed Realignment. The BRAC Commission is expected to forward its 

13. Defendant Rumsfeld's BRAC recommendations included the Proposed 

Realignment an issue in this case. 

14. Pursuant to the BRAC Act ($8 2903, 2914), the BRAC Commission is 

empowered to consider the recommendations of the Secretary of Defense and make 

12 recommendations for military installation closure and realignment to the President by I 13 September 8,2005, including the Proposed Realignment. 

l4 11 17. Pursuant to the BRAC Act ( $8  2903, 2914), the President has until I 
September 23,2005, to approve or disapprove the BRAC Commission's recommendations. 

16 
l5 I 18. If the President disapproves any of the BRAC Commission's recommendations, 

17 11 the BRAC Commission has until October 20, 2005 in which to transmit revised I 
recommendations to the President. BRAC Act $8 2903,29 14. 

19 19. If the President disapproves the revised recommendations, the 2005 BRAC 

20 H process is terminated. BRAC Act §§ 2903,2914. 

21 I1 20. If the President approves either the original or revised recommendations, he I 

COMPLAINT 

22 

23 

24 

,6 
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must send the approved list and his certification to Congress. If the President approves a 

revised list, his approval and certification to Congress must occur by November 7, 2005. 

BRAC Act 9 2903,2914. 

21. If Congress does not enact a resolution disapproving the approved 

recommendations within 45 legislative days after receiving them fiom the President, defendant 



22. The National Guard has a dual nature, comprising both units of state militias 

5 and a part of the federal armed forces when those units are called into federal service. The I 

(Ir 
1 

2 

3 

Members of the National Guard serve in the state militia under the command of the Governor 

unless they are called into federal service. 

Rwnsfeld must close and realign all military installations as recommended. BRAC 

Act 2904(a). 

V. NATURE OF THE NATIONAL GUARD 

6 

7 

8 

9 

l2 # 24. The National Guard is the only military force shared by the states and the 

A 13 federal government, and ready to carry out missions for both state and federal purposes. 

National Guard is the modern militia reserved to the States by Art. I, 8, cl. 15, 16 of the 

United States Constitution. The Washinson National Guard constitutes a portion of the 

reserve component of the armed forces. 

23. States have the right to control the National Guard when not in federal service. 

25. The balance struck by Congress between the federal and state nature of the 

15 National Guard is reflected in the various statutes requiring the consent of the Governor for 
l4 I 
16 

1 7 

18 

19 

" II Fairchild Air Force Base, WA I 

decisions which change the personnel and forces available for state duties and .the way in 

which such consent is obtained. 

26. Currently and during the BRAC process, the Washington Air National Guard's 

141q 256& and 242d units have not been federally mobilized into Title 10 federal  stat^. 

20 

21 

22 

23 

Recommendation: Realign Fairchild Air Force Base, WA. The 1416' Air 
Refueling Wing (ANG) will associate with the 92d Air Refbeling Wing at 

M. THE PROPOSED REALIGNMENT 

27. Included in defendant Rumsfeld's base closure or realignment list was the 

following recommendation regarding Fairchild Air Force Base a d  referred to herein as the 

Proposed Realignment: 
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Fairchild Air Force Base, and the 141* Air Refbeling Wing's eight KC-135R 
aircraft are distributed to the 185& Air Refueling Wing (ANG), Sioux Gateway 
Airport Air Guard Station, Iowa. The 256& Combat Communications Squadron 
and 242d Combat Communications Squadron, which are ANG geographically 
separated units at Four Lakes and Spokane, are relocated into available facilities 
at Fairchild Air Force Base. 

70 FR 28046, May 16,2005. See Exhibit A. 

I 28. The BRAC Commission voted to approve the basic elements of the Proposed I 
7 11 Realignment and include the recommendation in its report to the President for the 2005 closure I 

or realignment of military installations pursuant to the BRAC Act. 

9 29. It is expected that the BRAC Commission's report to the President due by 

I 10 11 September 8,2005 will include a recommendation on the Proposed Realignment substantially I 
similar to the language contained in defendant Rumsfeld's list as published in the Federal 

1 12 (1 Register. I 
1 ICI13II 30. At no time during the BRAC process did any of the defendants request or obtain I 

the consent of Governor Gregoire to the Proposed Realignment. I 
I 3 1. At no time during the BRAC process did any of the defendants request or obtain 1 

16 11 the consent of Governor Gregoire to make a change in the location, branch, organization or I 
17 11 allotment of the 141" Air Refbeling Wing or its KC-1 35s, the 256& Combat Communications I 
18 11 Squadron, the 242d Combat Communications Squadron, or any unit of the Washington Air I 
19 11 National Guard. I 

I 2o 11 32. If the Governor had been requested during the BRAC process to consent to the 1 
2 1 1) Proposed Realignment, Governor Gregoire would not have done so. I 
22 11 33. By letter dated August 9, 2005 to defendant Rumsfeld, Governor Gregoire 

23 11 expressed her "strong objections to the Department of Defense's recommendations to the 

1 24 II [BRAC Commission] to realign the Washington Air National Guard's 141"' Air Refueling 

Wing" and stated she "emphatically wid] not consent to the realignment of the 141" Air 
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rr 
1 ( Refueling Wing or the removal, relocation, or reassignment of the 141"s unit equipped I 

8 ATTORNEY GENERAL OF WASHINGTON 
Gowanmeat Opemtioos Division 

905 Plum St, SE, Bldg. #3 
PO Box 40108 

Olympia, WA 98504-0108 

4 

5 

6 

7 

8 

9 

10 

11 

12 

IA 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

5 

2 

3 

primary assigned KC- 13 5 aircraft." See Exhibit B. 

34. Governor Gregoire advised defendant Rumsfeld that his ccrecommendations 

violate 10 U.S.C. 9 18238 and 32 U.S.C 104(c) which require the Governor's consent for 

such actions." See Exhibit B. 

35. As stated by Governor Gregoire in her letter to defendant Rumsfeld, his 

"proposal materially interferes with, and violates, the right of the state of Washington to 

maintain an organized state militia pursuant to the Second Amendment to the United States 

Constitution." See Exhibit B. 

36. In recommending the Proposed Realignment, the BRAC Commission 

contravened the legal advice provided by its own legal counsel in a memorandum dated 

July 14, 2005 recognizing that the BRAC Act did not authorize a change in the bm~ch, 

organization or allotment, or relocation or withdrawal of a National Guard unit without the 

consent of the Governor where the unit was located. 

as so cia tin^ the 141" Air refuel in^ Wing 

37. The first portion of the Proposed Realignment would "asso~iate'~ Washington 

Air National Guard's 141"' Air Refueling Wing with the Air Force's 92d Air Refbeling Wing 

at Fairchild. 

38. In his Federal Register notice, Defendant Rumsfield does not define or explain 

what is meant by his recommendation that the Washington Air National Guard's 141' Air 

Refueling Wing "associate" with the 92d Air Refueling Wing. The BRAC Commission also 

does not define the term "associate". 

39. The 141" Air Refueling Wing is a Washington Air National Guard unit located 

entirely within the State of Washington, at Fairchild. 

40. The 141 Air Refbeling Wing is a self-sustaining unit used for both federal and 

state missions. Members of the 141"' have engaged in international, national, regional, state 



1 

2 

3 

4 

i 

) 

7 

8 1 

9 ( 

10 

11 

2 

3 

4 

5 i 

5 

7 a 

c 

U 

1 

a 

lc 

K 

K 

f l c  

and local missions, including homeland security and emergency response activities. The 141" 

has been ordered into state active duty status by prior governors of the State to respond to the 

eruption of Mount St. Helens, floods, fires and ice storms within the state, and to support loca 

law enforcement. 

41. If the 141" Air Refueling Wing were to "associate" with the Air Force's 92d Ai 

Refueling Wing, it would be blended into the Air Force's 92d Air Refueling Wing, becomc 

subject to the operational control of the Air Force and its 92d Air Refueling Wing, and neitha 

the Governor nor the Adjutant General of the Washington Military Department would maintain 

~perational control over the day to day operations of the 141". 

Distributing the 14lSt's KC-135s 

42. The second portion of the Proposed Realignment recommends that all eight of 

the 141' Air Refbeling Wing's primary authorized aircraft be "distributed" to an Iowa Air 

National Guard Refbeling Wing. 

43. This recommendation would leave the Washington Air National Guard without 

my primary authorized fixed wing aircraft. 

44. Without its eight KC-135R aircraft, the Washington Air National Guard's 

~bility to control required aircraft training missions is eliminated, its ability to maintain air 

rew readiness is restricted, and its ability to recruit and retain officers and enlisted members 

rithin the Washington Air National Guard is substantially reduced. 

45. The Proposed Realignment of the 141* would strip the Governor of all direct 

mergency access to the 141S"s KC-135R aircraft for tactical airlift missions in response to 

)cal, state, regional and national emergencies. In addition to refueling capabilities, the 

C- 135s can be used to meet transport and cargo needs. The 14 1 ' Air Refueling Wing and its 

C-135 aircraft have been integral components of the State's planned response to wildfires, 

mds and other natural disasters in the State. 

COMPLAINT 9 ATTORNEY GENERAL OF WASHINGTON 
Governmeat Operatiom Division 

905 Plum St, SE, Bldg. #3 
PO Box 40108 

Olympia, W A  98504-0108 .- -a. --- - --- 



h 
46. The Proposed Realignment of the 141* would prevent the Governor &om I 

carrying out the constitutional and statutory responsibilities of her office to provide for public 

safety and the security of the homeland. 

47. In order to provide needed help responding to the devastating effects of 

Hurricane Katrina, the Governor has approved use of the KC-135 aircraft and members of the 

141St Air Refieling Wing. The Governor's September 2, 2005 activation of the Washington 

Air National Guard specifically authorizes use of the KC-135 aircraft. To date, the 141H and 

its KC-135s have moved over 500 National Guard members, 50 tons of cargo and engaged in 

35 flying sorties to New Orleans and Gulwrt in response to Hurricane Katrina, and these 

numbers will increase. The Proposed Realignment would prevent the Governor from 

extending this type of assistance to states under the National Response Plan and the national 

12 11 Emergency Management Assistance Compact, 

Relocating the 256th 

48. The third portion of the Proposed Realigtlment recommends that Washington 

Air National Guard's 256' Combat Communications Squadron, currently wholly located at the 

Four Lakes Communication Station outside Cheney, Washington, be "relocated" to Fairchild. 

49. Four Lakes Communications Station is a federally owned facility under license 

to the State of Washington. 

50. Relocating the 256th to Fairchild without the Governor's consent would impair 

the Governor's rights and obligations as Commander-in-Chief of the state militia. 

re lo cat in^ the 242* 

51. The fourth portion of the Proposed Realignment recommends that Washington 

Air National Guard's 242" Combat Communications Squadron, currently wholly located at 

Geiger Field in Spokane, Washington, be "relocated" to Fairchild. 

52. Geiger Field is not a federally owned facility, it is owned by the State of 

Washington. 
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4- 
53. Relocating the 242d fiom state-owned land to Fairchild without the Governor's I 

consent would impair the Governor's rights and obligations as Commander-in-Chief of the 

3 state militia, and impair her ability to interact with and access one of her state National Guard I 
5 MI. FIRST CAUSE OF ACTION 

6 

7 

8 

9 

56. Defendants exceeded their BRAC statutory authority by inappropriately I 

Exceeds BRAC Act Authoritv 

54. Plaintiff incorporates by reference and realleges paragraphs 1 through 53, 

inclusive, as though l l l y  set forth herein. 

55. Defendants exceeded their BRAC statutory authority by inappropriately 

10 

1 1 

12 

attempting to use the BRAC Act as a basis to determine how a National Guard unit is equipped 

attempting to use the BRAC Act as a basis for changing the branch, organization, allotment or 

location of the 141*, 256& and 242d units, and the removal and transfer of the Washington Air 

National Guard's KC- 135 aircraft. 

57. Defendants exceeded their BRAC statutory authority by inappropriately I 

20 11 KC-135s assigned to it are not recommendations for the closure or realignment of a military I 

17 

18 

19 

attempting to use the BRAC Act as a basis to relocate, withdraw, disband or change the 

organization of the Washington Air National Guard. 

58. Defendants' recommendations to "associate" the 141* unit and "distribute7' the 

21 

22 

60. Pursuant to 28 U.S.C. 8 2201 and Fed.R.Civ.P. 57, plaintiff requests a 

Declaratory Judgment declaring that defendants do not have the authority under the BRAC Act 

installation under the BRAC Act, and do not meet the BRAC Act definitions and criteria. 

59. Defendants' recommendations to relocate the 256& unit and the 242d unit are 

24 
j3 I 

COMPLAINT 

not recommendations for the closure or realignment of a military installation under the BRAC 

Act, and do not meet the BRAC Act definitions and criteria. 
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Realignment; and fbrther declaring that the Proposed Realignment is null and void. 

4 I 61. Pursuant to 28 U.S.C. § 2202, plaintiff requests such M e r  relief as necessary 

4- 

to protect and enforce Governor Gregoire's rights as Governor of the State of Washington and 

as Commander-in-Chief of the Washington National Guard. I 

1 

2 

to recommend the Proposed Realignment; that the Proposed Realignment exceeds defendants' 

authority under the BRAC Act; that defendant Rurnsfeld may not implement the Proposed 

I 
63. Pursuant to 32 U.S.C. 9 104(a), "[elach State . . . may fix the location of the 

units and headquarters of its National Guard". 

64. Pursuant to 32 U.S.C. § 104(c), "no change in the branch, organization, or 

allotment of a unit located entirely within a State may be made without the approval of its 

governor". 

65. The State has fixed the locations of the 141: 256& and 242d units, which are 

7 

8 

9 

10 

17 11 units located entirely with the State. I 

VIII. SECOND CAUSE OF ACTION 

Violates 32 U.S.C. E3 104 

62. Plaintiff incorporates by reference and realleges paragraphs 1 through 61, 

inclusive, as though fully set forth herein. 

66. Defendants' Proposed Realignment would change the location, branch, 

organization and/or allotment of the 14 1 "', 256& and the 242d, and the Governor has not granted 

20 1) her approval for such actions. I 

24 11 Declaratory Judgment declaring that defendants' Proposed Realignment, without first 1 

21 

22 

23 

67. Defendants' Proposed Realignment, without gubernatorial consent, violates 

32 U.S.C. 104. 

68. Pursuant to 28 U.S.C. 5 2201 and Fed.R.Civ.P. 57, plaintiff requests a 

12 ATTORNEY GENERAL OF WASHINGTON 
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obtaining Governor Gregoire's approval, violates 32 U.S.C. 104; that defendant Rumsfeld 
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13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

1 
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may not implement the Proposed Realignment; and further declaring that the Proposed 

Realignment is null and void. 

69. Pursuant to 28 U.S.C. $ 2202, plaintiff requests such further relief as necessary 

to protect and enforce Governor Gregoire's rights as Governor of the State of Washington and 

as Commander-&Chief of the Washington National Guard. 

IX. THIRD CAUSE OF ACTION 

Violates the Second Amendment 

70. Plaintiff incorporates by reference and realleges paragraphs 1 through 69, 

inclusive, as though hlly set forth herein. 

71. Under the Constitution of the United States, authority over the military is 

divided between the federal and state government. U.S.C.A. Const. Art. 1, 5 8. The Second 

Amendment states: "A well regulated militia, being necessary to the security of a free state, the 

right of the people to keep and bear arms, shall not be infihged." U.S.C.A. Const. Amend. 11. 

The guarantee of the Second Amendment regarding states' rights to a well-regulated militia 

was made for the purpose of assuring the continuation and effectiveness of state militia. 

72. Defendants' Proposed Realignment would infiinge upon the State's 

constitutional right to maintain a well regulated militia, and violates the Second Amendment. 

73. Pursuant to 28 U.S.C. 5 2201 and Fed.R.Civ.P. 57, plaintiff requests a 

Declaratory Judgment declaring that defendants' Proposed Realignment is unconstitutional; 

that defendant Rumsfeld may not implement the Proposed Realignment; and further declaring 

that the Proposed Realignment is null and void. 

74. Pursuant to 28 U.S.C. 9 2202, plaintiff requests such further relief as necessary 

to protect and enforce Governor Gregoire's rights as Governor of the State of Washington and 

as Commander-in-Chief of the Washington National Guard. 



n 
X. PRAYER FOR RELIEF 

WHEREFORE, Plaintiff prays that judgment be entered in its favor and against I 
3 11 defendants and that the Court grant the following relief: I 

A. An Order declaring that defendants' Proposed Realignment exceeds their I 
5 1) statutory authority under the BRAC Act, is null and void, and shall not be implemented; I 

B. An Order declaring that the defendants' Proposed Realignment violates I 
7 11 32 U.S.C. 5 104, is null and void, and shall not be implemented; I 

C. An Order declaring that the defendants' Proposed Realignment violates the 

Second Amendment to the United States Constitution, is null and void, and shall not be 

10 11 implemented; I 
l 1  11 D. An Order awarding plaintiff costs, fees and other expenses incmed in pmUing I 

this litigation, pursuant to 28 U.S.C. 9 2412 and any other applicable statute; and 

13 
l2 # E. Further Orders providing such additional legal or equitable relief as this Court 

14 11 may deem just and proper. I 
DATED this ~ day of September, 2005. 

Respectfblly submitted, 

ROB MCKENNA 
Attorney General 

SARA J. F ~ A Y .  WSBA q 8 2  1 
Senior Counsel v 
Attorneys for Plaintiff 
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28046 Federal RegisterlVol. 70, No. 931Monday. May 16, 2005lNotices 

ICIIILI( Ellington Air Guard Station, TX Moines International Airport Air Guard realigning RSS positions from Hickam 
Recommendation: Realign Ellington Station, LA (six h a f t ) ;  482d Fighter Air Force Base and ~embach, Gemany 

Field Air ~ ~ a r d  Station, TX. The 147th Wing Homestead Air Reserve Base, FL (non-BRAC programmatic) as well as 
Fighter Wing's (15 (three aircraft) and to backup inventory base-level Logistics Readiness Squadron 
retire. The wing's expeditiollary (six aircraft). Richmond International (LRS) positions b m  Luke Air Force 
support (ECS) elements will remain in Airport Air Guard Station real roPertY Base. 
place. Ellington retains the capability to accountabilit~ d l  transfer to 80 Mobility Air Forces (MAF): Establish a 
support the Homeland Defense mission. D e p h e n t  of the Army. The 192d MAF LSC at Scott Air Force Base by 
The 272d Engineering Installation Fighter Wing's manpower will associate realigning RSS positions from Hurlburt 
Squadron, an ANG geographically with the 1st Fighter Wing. Realign Des Field and Sembach (non-BRAC 
separated unit moves into available Moines International Airport Air Guard programmatic) and LRS positions from 
space on Ellington. Station, IA. The F-16 aircraft currently Little Rock Air Force Base and Altus Air 

assigned to the 132d Fighter Wing at Force Base. 
Lackland Air Force Base, TX Des Moines are redistributed to the F1OO Engine Cendized Intsrmediate Recommendation: Realign Lackland 180th Fighter Wing, Toledo Express Repair Fa&ties 
Air Force Base, TX. Relocate the Airport Air Guard Station, OH (nine 
Standard Air Munitions Package a i d ]  and 138th Fighter wing, Tulsa Recommendation: Realign W e y  
(STAh4PJIStandard Tank, Rack, International Airport Air Guard Station, AirForce Base* VA; Air Force 
Adaptor, and Pylon Packages (STRAPP) OK (six aircraft). Base, n; and Jacksonville International 
fundion from Lackland Air Force Base, 
Medina Annex to McConnell Air Force 
Base. KS, and transfer the mission to the 
Air National Guard. 

Hill Air Force Base, UT Edwards Air 
Force Base* CA* Mountain Home Air 
Force Base, IDl Luke Air Force Base, AZ. 
and Nellis Air Force Base, NV 

Recommendation: Realign Hill Air 
Force Base, UT. Distribute the 419th 
Fighter Wing F-16s to the 482d Fighter 
Wing, Homestead Air Reserve Base, F'L h (six aircraft) and the 301a Fighter Wing, 
Naval Air Station Joint Reserve Base 
Fort Worth, TX (nine aircraft). The 
AFMC F-16s at Hill will remain in 
place. Realign Edwards Air Force Base, 

FMd Air Base, WA 
Recommendation: Realign Fairchild 

Air Force Base, WA. The 141st Air 
Refueling Wing (ANG) will associate 
with the 9zd ~i~ R ~ ~ ~ ~ J ~ ~ ~  wing at 
Fairchild Air Force Base, and the 141st 
~ i ,  Refueling wings eight ~ ~ 1 3 5 ~  
aircFaff are distributed to the 185th Air 
Refueling Wing (ANG), Sioux Gateway 
Abor t  Air Guard Station, IA. The 
256th Combat Communications 
Squadron and 242d Combat 
Communications Squadron. which are 
ANG geographically separated units at 
Four Lakes and Spokane, are relocated 
into available facilities at ~ - d  & 
Force Base. 

Airport Air Guard Station, FL. Establish 
a Centralized Intermediate Repair 
Facility (-1 for FlOO engines at 
Seymour Johnson Air Force Base, NC by 
realigning base-level FlOO engine 
intermediate maintenance fiom Langley 
Air Force Base. Establish a CIRF for 
FlOO engines at New Orleans Air 
Reserve Station, LA (Air National Guard 
unit) by realigning base-level FlOO 
engine intermediate maintenance from 
Tyndall Air Force Base and Jacksonville 
Air Guard Station. 

Education and m n g ] o h t  Cross- 
Senice G~ ~ ~ ~ ~ ~ ~ d ~ t i ~ ~ ~  
Joint Center of Excellence for Religious 
Training & Education 

CA; Mountain Home Air Force Base, ID; - Recommendation: Realign Maxwell 
and Luke Air Force Base, AZ, by General Mitchell Air Reserve Station. Air Bane, Air Station 
relocating base-level LANTIRN WI Meridian, MS; and Naval Station 
intermediate maintenance to Hill, Recommendation: Close General Newport, RI, by relocating religious 
establishing a Centralized Intermediate Mitchell Air Reserve Station (ARS). training and education to Fort Jackson. 
Repair Facility (0 for Low Altitude Distribute the eight G130H aircraft of SC, establishing a Joint Center of 
Navigation and Targeting Infrared for the 440th Airlift Wing to the 94th Airlift Excellence for religious mld 
Night (LANTIRN) pods at Hill. Realign Wing (AFR), Dobbins Air Reserve Base education. 
Naval Air Station Joint Reserve Base (ARB), GA (four aircraft) and to the 
Fort Worth, TX, and Nellis Air Force 314th Airlift Wing, Little Rock Air Force Joint Center of Excellence for 
Base, NV, by relocating base-level FIIO Base. AR (four aircraft). Realign the Training 
engine intermediate maintenance to 440th Airlift Wing's operations, Recommendation: Realign Lackland 
Hill, establishing a CIRF for F l lo  maintenance and J3xpeditionary Combat Air Force Base, TX, by relocating 
engines at Hill. Support (ECS) manpower to Fort Bragg, -q Training to Fort Lee, VA, 
Langley Air Force Base, VA NC. Air National Guard units at establishing it as a Joint Center of 

Mitchell are unaffected by this &cellence for Culinary Training. 
Recommendation: Realign Langley recommendation. 

Air Force Base, VA. Realign base-level Prime Power to Fort Leonard Wood, MO 
F-15 avionics intermediate maintenance Air Logistics Support Centers Recommendation: Realign Fort 
from Langley Air Force Base to Tyndall Recommendation: Realign Altus Air Belvoir, VA, by relocating b y  Prime 
Air Force Base, FL, by establishing a Force Base, OK; Hickam Air Force Base, Power School training to Fort Leonard 

- Centralized Intermediate Repair Facility HI; Hurlburt Field, FL; Langley Air Wood, MO. 
(CIRF) at Tyndall Air Force Base, PL, for Force Base, VA; Little Rock Air Force 
F-15 avionics. B ~ ~ ,  AR; ~~k~ fi F~~~ B ~ ~ ,  AZ; and Undergraduate Pilot and Navigator 

Scott Air Force Base, IL. Establish Air Training 
Richmond Air Guard Station* vA* and Form J.,ogistics Suppod &ntem U C ~ )   emendation: Realign Moody Air 
Des Moines International Air a Laogley Air Force Base a d  Scott ~ i r  Force Base, GA, as follows: mlocate the Guard Station, IA Force Base by combining five major Primary Phase of Fixed-wing Pilot h Recommendation: Realign Richmond command (MAJCOM) Regional Supply TMning to Columbus Force Basel 
nternational Airport Air Guard Station, Squadrons W S )  into two LSCs. MS, Laughlin Air Force Base, TX, and 
VA. Distribute the 192d Fighter Wing's Combat Air Forces (UF): Establish a Vance Air Force Base. OK; relocate 
F-16s to the 132d Fighter Wing, Des CAF LSC at Langley Air Force Base by Introduction to Fighter Fundamentals 

EXHIBIT A 



STATE -cri! W~WIMGIXIN 

OFFICE OF THE GOVEWOR 
RO' IkrX ~~~ dlkf@t#f4 YC(IUWingdtivl919smw * (?z$ilJ #$&71#I. *,,++-,&&oY 

The Hcmomble D o d d  H. R-ld 
Secretary of Definse 
1OOO Rdfense Pentagon 
Washington, DC 20301 - 1000 

Dear Mr. Secretary; 

I am wfiting to express my strong objections to @e Depattment of Defense's recommendations 
to the Base Realignment and Closure (BRAC) Commission to realign the Washington Air 
National Guard's 141* ~ i r  Refueling Wing. If approved, the propost11 would remove and 
transfer the unit's eight unit equipped pn'mary assigned KC-135 aircraft from Fairchild Air Force 
Base in Washington State to Sioux Gateway Airport AGS, Iowa 

If accepted by the BRAC Commission, these actions would, in effkct, strip me of all direct 
emergency access to the unit's RC-135 aircraft fbr tactical airlift missions in response to state, 
regional, and national emergencies. It would prevent me - and all those who succeed me as 
Gvv6mor of the state of Washington - fkom'carrying out the cansEitutioaa1 and statutory 
responsibilities of my office to provide for public safw and the security of the homeland, 
including extending assistance. to other states under the National Response Plan and the national 
Emergency Management Assistmce Compact, 

The Air Force's programmatic changes for the 141s' Air RefUeling Wing go far beyond the l6tkf 
and intent of the Defense Base Ckwm md Realignment Act of 1990, as m d e d .  The unit 
reorganization and aircraft md-eint &cc,rrimenriatio~xs were submitted to the BRAC 
~ d s s i o n  without any prior notiw to, a camttttoian with, me or Mqjor B n d  Timothy J. 
Lowsnbsr8, Adjutant Weral of& Stah of Washington. 

These remmmendations violate 10 U.S.C. &tion 18238 and 32 U.6.C. W a n -  19la(~) which 
muire Oovernor's cmsmt for suoh actidas. I emgba1Jdy do not eonsent to tbe 
m & m e n t  of t?m 141 " Air Refueling Wing pr fhe rtmovrJ, relaation, or nqasigmmt oftbe 
141% unit cpuippsd primary nos@dKC133 Phclsft The proposal r n W d y  interferes dfh, 
and vidatas, the ~ght dth.e aP W d p  to mainfhh ah m g d d  state Mi puz~mmt 
to thtr Secmd Arnm&ri&t to b tJ&ed Swes C-rnaimiis~~, 




